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A.INTRODUCTION

The 1994 National Food Insurance Reform
Act (the 1994 Reform Act) is part of TitleV of
the Riege Community Deveopment and
Regulatory Improvement Act of 1994 and
amended 42 U.S.C. 84001 et seq. The 1994
Reform Act imposes sgnificant new obligations
on lenders and sarvicers and tightens the
requirements on the recept of disaster
assistance.

1. Brief Description of the National
Flood I nsurance Program

Prior to 1968, the Federd Government
attempted to control coasta and riverine
flooding on a nationd scde through
re-channeling, usng dams and levees to redrict
the flow of waes as wdl as through
development of hydrodectric power and
irrigetion. But the increesing cods of these
projects and high annud totas of flood-related
damage influenced the Government to explore
the posshility of decreasing disaster relief
payments through flood insurance.

In spite of al these actions, vast sums of money
continued to be expended through the response
mechanism of Federd disaster assistance. From
the standpoint of the Federa Government, the
question to be decided was through which
mechanisn Federd funds would be made
avalable mogs effectivdly after a flood, i.e,
disaster assstance or flood insurance payments.

In 1968, flood insurance coverage was virtualy
unavailable in the private sector. The private
insurance industry was then, and remains now,
largely unwilling to underwrite and bear the risk
of flood because of its catastrophic nature.
Consequently, Congress decided to provide
coverage through a Federa flood insurance

program to help reduce the costs of expensve
disagter relief payments.

Through the National Flood Insurance Act of
1968, Congress authorized the National Flood
Insurance Program (NFIP), which provided an
opportunity for property owners to purchase
flood insurance protection made available by
the Federd Government for dructures and
contents. The NFIP combines the concepts of
insurance protection and hazard mitigation. This
Program provides an incentive for communities
to adopt floodplain management ordinances to
mitigate the effects of flooding upon new or
exiding congruction. (Citations referring to the
datutory authority of the Program can be found
in Appendix 1.)

The 1968 Act made federadly subsidized flood
insurance available to owners of improved red
edtate or mobile homes located in afloodplain if
their community participated in the NFIP. The
Act defines improved red edtate as red etate
upon which a building is located. Under the
NFIP, this means a walled and roofed building
or a building in the course of congruction that
qudifies for insurance coverage. The term
"improved red estate," as used throughout these
guiddines, includes mobile homes unless
otherwise stated.

A community edablishes its digibility to
participate in the NFIP in two ways.

By adopting and enforcing floodplain
management measures to regulate new
congtruction, and

By ensuring that subgantia improvements
to exigting buildings within identified Specid
Flood Hazard Areas (SFHAS) are designed
to diminate or minimize future flood
damage.
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An SFHA is an area within a floodplain having
a 1 pecent or greater chance of flood
occurrence in any given year. SFHAs are
ddineated on flood maps issued by the Federa
Emergency Management Agency (FEMA) for
individua communities. These flood zones are
represented on the flood maps by the darkly
dhaded areas with zone desgnations that
include the letter A or V.

Federd flood insurance was initidly available
only through insurance agents who dedlt directly
with the Federd Insurance Administration
(FIA). This "direct" policy program has been
supplemented since 1983 with a program
known as "Write Your Own (WY O)," through
which more than 100 insurance companies,
based on an arrangement with the FHA, issue
policies and adjust flood claims under their own
names. The insurers recelve an expense

Federd Government the direct

program.

through

2. The Mandatory Flood Insurance
Pur chase Requirement

a. Flood Disaster Protection Act of 1973

From 1968 until the adoption of the Hood
Disaster Protection Act of 1973, the purchase
of flood insurance was voluntary. Property
ownes could meke ther own decisons
whether to purchase flood insurance. However,
the 1973 Act mandated flood insurance
coverage for many properties. For the firgt time,
regulated lending ingtitutions could not make,
increase, extend, or renew any loan secured by
improved red estate or located inan SFHA ina
participating community unless the secured
building and any persond property securing the
loan were covered for the life
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This chart demonstrates the two methods available,
i.e., Direct and WYQ, to obtain NFIP coverage.

of the loan by flood insurance.

NFIP This measure was necessary
sﬂgﬁ because, after major flooding

disssters, it became evident
thet rdatively few individuds
in digible communities who
sustained flood damage had
purchased flood insurance.
An digible community is a
political subdivison with the
authority to enact regulations
in identified SFHAs. Although
nealy dl the digble
communities are now in the
Program, fewer than 25
pecent of the digble
buildings are actudly covered

dlowance and remit premium income in excess
of clams to the Federd Government. The FIA
pays losses in excess of premiums and sets the
rates, coverage limitations, and digibility
requirements. The premium charged for NFIP
flood coverage by a WYO Company is the
sane a tha chaged by the
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by flood insurance policies. Market penetration
is highly variable from community to community.
As shown by past disasters, coverage has been
lower than 10 percent in sSome communities and
as high as 75 percent in certan coadtd
communities.
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Ovedl, higory has proven that voluntary
participation, as wel as a mandatory program
with  wesk sanctions, vyidds too few
subscribers.

b. National Flood I nsurance Reform Act
of 1994

Following the multi-billion dollar flood damage
in the Midwest during the summer of 1993,
Congress revigted the mandatory purchase law
and enacted the 1994 Reform Act. The reasons
for the Reform Act included the NFIPs low
reserves, resulting from a series of storms, as
wel as a low levd of paticipation among
eligible property owners. At that time, it was
edimated that dightly more than 2 million of the
10 million households in SFHAS were covered
by flood insurance. This low level of coverage
persged for various reasons, including the
fallowing:

Some homeowners believed that they
smply could not afford the cost of flood
insurance in addition to mortgage payments
and homeowners insurance.

Federdly regulated lending indtitutions often
were rdaxed in complying with the
mandatory purchase provison without the
sanction of a pendlty.

Homeowners who purchased flood
inurance a the origination of ther
mortgages often dlowed their policies to

lapse.

A combination of these factors led to a low
percentage of eigible homeowners purchasing
flood insurance and kept dissster relief
payments high. Congress recognized tha the
proper response was to bring more property
owners into the Program by creating more
inducements to purchase coverage.

Congressond activity culminated with the
passage of H.R. 3474, which was enacted as
103 P.L. 325, Title V, 108 Stat. 2160, 2255-
87 (Sept. 23, 1994), generdly referred to as
the 1994 Reform Act. The Conference
Committeds report that accompanies the
legidation a H.R. Conf. Rep. No. 652, 103rd
Cong. 2d Sess. 195 (1994) (Conference
Report) describes the reasons for the
amendments to the Act.

As daed in the report, the legidation contains
important reforms to improve the financid
condition of the NFIP. A primary purpose of
the legidation is to improve compliance with the
mandatory purchase requirements of the NFIP
by lenders, servicers, and secondary-market
purchasers. Improved program compliance will
increase  participation nationwide by those
individuds who have mortgaged homes or
businesses in SFHAS, but have not purchased
or mantaned flood insurance coverage.
Increasing compliance and participation in the
NFIP is dso designed to provide additiond
income to the insurance fund and decrease the
financid impact of flooding to the Federd
Government, to taxpayers, and to citizens in
aress prone to flooding.

The law requires Federd agency lender
regulators to develop regulations to direct their
federdly regulated lenders not to make,
increase, extend, or renew any loan on
goplicable property unless flood insurance is
purchased. The proposed regulations were
jointly issued in the October 18, 1995, Federal
Regigter a Vol. 60, No. 201, p.53962; the final
regulaions appeared in the August 29, 1996,
Federa Register at Vol. 61, No. 169, p.45683.
A verson of the regulations is atached as
Appendix 2. Mogt of the find regulations have
an effective date of October 1, 1996.
Exceptions are the implementation of the Farm
Credit Adminidration regulations, with an
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effective date of October 4, 1996, and the
Nationd  Credit Union  Adminigration
regulaions, with an effective date of November
1, 1996.

In response to numerous requests for additiond
information, the agencies will issue informd
guidance to address technica issues after the
promulgetion of the joint fina regulations.

The centerpiece of the mandatory purchase
requirements is found in the datute a 42
U.S.C. 84012a(b) (see Appendix 3). Certain
notice requirements that complement these
ubgtantive requirements are found a 42
U.S.C. 84104a and 84104b (see Appendix 4).
These sections address the responghility of
regulated lending inditutions ad
Government-Sponsored Enterprises (GSES) in
providing notice of and requiring flood
insurance coverage for the term of the loan on
buildings located in any SFHA in participating
communities.

The 1994 Reform Act sgnificantly tightens the
1973 Act by imposng important new
obligations on both mortgage originators and
savicers, including  mandatory  escrow
requirements for flood insurance and mandatory
provisons for "forced placement” of flood
insurance.

Although the intent of the datute is to require
borrowers to purchase flood insurance, the
1994 Reform Act’s directives and prohibitions
ae directed to federdly regulated primary
lenders and to secondary market entities
involved in mortgage loan transactions. The
flood insurance requirements do not gpply to
lenders or sarvicers that are not federaly
regulated and that do not sdl loans to the
Federa Nationd Mortgage Association (Fannie
Mae) and the Federd Home Loan Mortgage
Corporation (Freddie Mac) or other GSEs.
The 1994 Reform Act indirectly impacts
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regulated and unregulated lender security,
because borrowers who have received certain
dissster assstance and then fail to obtain and
maintain flood insurance coverage are barred
from receiving future disaster assstance.

The 1994 Reform Act makes it clear that the
requirement to purchase flood insurance is not
to be waived for those recipients of Federa
dissster assgtance who continue to reman
uninsured, thereby increasing the chances they
will need Federd dissster assstance agan.
Removing the availability of disaster assstance
thus encourages individuas to purchase flood
insurance rather than have no funds available
when a loss occurs. Disaster assistance for
temporary housing and for purposes other than
repairing or rebuilding buildings is not affected
by this new provison.

A key daification of the 1994 Reform Act is
that flood insurance must be obtained and
maintaned during the term of the loan. This
provison aso goplies to Fannie Mae and
Freddie Mac on any "covered loan" they buy.
Flood insurance will be required even if the
SFHA dedgnaion is fird identified after
settlement, but during the term of the loan. This
requirement is designed to combat coverage
lapses dlowed to occur by individuds who
believe they will not be flooded, and therefore
discontinue payment of flood insurance
premiums during the term of the loan.

It is a prerequidite that a designated loan have
flood insurance as a condition of closng. If a
borrower will not voluntarily obtain coverage
and a lender is unable to force place coverage,
the lender must deny the loan or exercise the
sanction provisons of the loan document if the
loan dready has been made. A lender cannot
accept a borrower’s assurance that he or she
will obtain coverage in the future or grant the
lender indemnity while seeking coverage.
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Closng a designated loan without coverage in
place condtitutes a violation of the regulation.

The 1994 Reform Act is designed to strengthen
compliance  with  mandatory  purchase
requirements. The Act is gpplicable when alien
is taken as security for a loan transaction on
improved red edtate (a building) or a mobile
home. Under the new law, lendes
responghilities include the following actions

Determine whether the building offered as
security for aloan is, or will be, located in
an SFHA;

Document the determination of flood hazard
satus;

insurance to the
is obtaned when

Require that flood
gopropriate  limit
necessary; and

During the terem of the loan, ensure that
flood insurance is maintained or added if the
lender becomes aware that the building
involved subsequently becomes part of an
SFHA.

While the mandatory purchase requirement
applies only to buildings located in SFHAS of
paticipating communitiess, NFIP  flood
insurance is available in dl areas of participating
communities  This is egpeddly dgnificant
because, historicaly, about 25 percent of the
NFIP claims paid have actualy been outside of
SFHAs. Lenders and property owners may
wish to exercise additional caution in aress
subject to flooding due to storm water, in areas
where the NFIP has used approximate methods
to map SFHAS, or in remote locations where
no SFHAS have been designated by FEMA. In
January 1989, to facilitate the purchase of flood
insurance outside of SFHAS, the NFIP began

offering a low-cogt "preferred risk" policy for
buildings located in Zones B, C, and X.

Some buildings in a participating community
may be indligible for flood insurance because of
datutory redrictions or NFIP underwriting
rules. See Section B.2.d for a discussion of the
unavalability of flood insurance in such
instances.

The 1994 Reform Act's mandatory purchase
requirement gpplies to dl federdly backed
loans outstanding on or after the date of the
Act’s enactment, September 23, 1994. The
Conference Committee, in its report on the Act,
dates its view tha the making, incressing,
extending, or renewing of a loan sarves as a
"tripwire" of sorts for compliance with the flood
insurance purchase requirements. In the modern
mortgage marketplace, this approach makes
compliance by lenders increasingly more likely,
as borrowers obtain new loans on exigting
buildings or refinance exiding loans. At each
designated "tripwire" in the mortgage process,
the legidative intent is for alender or servicer to
ensure that flood insurance is purchased and
maintained.

A requirement for flood insurance on secured
property that is not subject to the Federal flood
insurance datutes is a matter of contract
between the lender and borrower.

B. COVERAGE AVAILABILITY
1. Participating Communities
a. Community Ordinances

FEMA conducts Flood Insurance Studies
throughout the United States, in cooperation
with community offidas, to determine the
location of Specid Flood Hazard Aress
(SFHAS) in each community. Based on these
studies, FEMA issues Flood Hazard Boundary
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Maps (FHBMs) or Flood Insurance Rate
Maps FIRMs) showing the location of these
aess and notifies eech community of the
determination.

Fallowing natification from FEMA that flood
hazards exid, if a community decides to
participate in the NFIP, it enters into an
agreement with FEMA. Under this agreement,
the community adopts and enforces ordinances
designed to reduce the risk of buildings in that
community being damaged by flooding. These
ordinances redrict development or limit
imprudent building within desgnated flood
hazard aess. In exchange, NFIP flood
insurance becomes available for most resdential
and commercid buildingsin the community.

The community’'s floodplan management
ordinances must require building permits for dl
devdlopment within the SFHA. New and
ubgtantialy improved residentid buildings must
be congtructed with the lowest floor at or above
the base flood eevation (BFE), if shown on the
FIRM. Nonresidentid buildings can be ether
elevated or floodproofed (made watertight) to
thet dlevation.

Participating communities thet fail to adequately
enforce their floodplain management ordinances
may be placed on probation if they do not take
corrective actions within a specified time. NFIP
policyholders in that community will be notified
that probation is pending and that their policies
may become subject to a surcharge on ther
flood insurance premiums. If a community fails
to bring its floodplain management program into
compliance with the NFIP requirements, it may
be susgpended from the NFIP, which would
terminate its status as a participating community.
In that event, NFIP policies would not be
renewved for propety owners in that
community, no new policies would be issued,
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and Federal disaster assistance would be
limited.

Mosgt suspended communities quickly enforce
the ordinances and become participating again.
The success of the NFIPs growth can be
credited in part to the incentive that promotes
the receipt of Federd benefits contingent upon
the implementation of land use controls a the
locdl leve.

The NFIP aso has specid provisons for those
communities whose floodplain  management
activities go beyond the minimum required by
law. The Community Rating Sysem (CRS),
codified in the 1994 Reform Act, provides
incentives in the form of reduced insurance
premiums to communities that voluntarily adopt
and enforce measures exceeding current
program criteria to reduce the risk of flood
damage.

b. Studiesand Maps

More than 19,000 communities susceptible to
flooding have been identified through the
publication of flood maps by FEMA. Over 95
percent of these communities participate in the
NFIP. Propety owners throughout the
paticipating communities ae digible to
purchase the maximum amount of flood
insurance avallable under the NFIP to protect
buildings located anywhere within  such
communities, both indde and outside of SFHAS
(subject to other redtrictions discussed below).
Rddively few communities with the potentid
for flooding do not presently participate. A
smdl percentage of communities are currently
"sugpended” from the program.

A few paticpaing communities reman in the
Emergency Program phase, where only limited
amounts of insurance ae avalable The
goplicable map for these communities is the
FHBM. Once a FIRM has been developed and
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issued, it replaces the FHBM. At that time,
these communities are digible for converson to
the Regular Program phase and, therefore,
digible for the maximum amounts of insurance
coverage available under the NFIP.

The officid FIRM for a Regular Program
community ddineates the SFHAs and the
gpplicable flood insurance risk zones. SFHAS
are those areas within the floodplain that have a
1-percent chance of being flooded in any given
year (base flood). Over a 30-year period (the
life of most mortgages), there is a least a
26-percent chance that property within an
identified SFHA will be flooded.

SFHAS are represented on FIRMs by darkly
shaded areas designated with the letter A or V.
FEMA uses engineering studies to determine
the delinegtion of these areas. SFHAS are
defined in the regulations at 44 CFR 8§859.1 as
Zones A, AO, A1-A30, AE, AR, AR/AQ,
AR/A1-A30, AR/AE, AR/AH, AR/A99, A99,
AH, VO, V1-V30, VE, V, M, or E. The A-
lettered areas are susceptible to flooding, while
the V-lettered areas are dso subject to wave
velocity associated with storm waves or wave
action. Older FIRMs show numbered A Zones
(eg., Al, A2, A30) and numbered V Zones
(eg., V1,V2,V30)inlieu of the newer AE and
VE Zones. Zone M designates muddide (i.e,
mudflow) hazards, and Zone E desgnates
erosion-prone areas. However, ZonesM and E
do not appear on the FIRMs. Buildings located
in the temporarily designated flood restoration
zone (Zone AR) are subject to the mandatory
purchase requirement.

The term SFHA does not include areas outside
the base flood area. Older maps use Zones B
and C to represent areas of moderate and low
flood risk. Newer maps have replaced these
designations with Zone X (shaded) and Zone X

(unshaded), respectively. Areas for which
FEMA has made no flood hazard evduation,
but for which flooding is consdered possible,
are designated as Zone D.

Findly, cetan communities with no SFHAS
indicated do not have published maps, and the
entire area is conddered to be in Zone X
(unshaded). Although these areas may not be
subject to the base flood, loca drainage
problems may cause damage to certan
buildings. If a lender extends a loan in an
unmapped participating community and has
reason to believe there is a possbility of flood
loss to the secured building, then safety and
soundness dictate that flood insurance coverage
should be in place.

For buildings located outsde the SFHAS, the
1994 Reform Act does not require lenders to
impose the flood insurance purchase
requirement. However, in accord-ance with
most mortgage documents hazard insurance
provision, a mortgage lender is free to require a
borrower to carry flood insurance, even if the
building serving as security for aloan is located
outsde an SFHA. Hood insurance is avallable
for dl digible buildingsin participating commun-
ities, whether ingde or outsde an SFHA.

c. Map Issues

Map issues arise frequently, since the location
of abuilding with respect to an SFHA is centra
to determining the gpplicability of the mandatory
purchase provison, as wel as the insurance
premium rate. In theory, the area on a map in
which a building is located should reflect its
susceptibility to flood; yet, in practice, FHBMs
and FIRMs cannot reflect every nuance in the
physicd geography of an area. This section will
review some of the most frequently encountered

map issues, induding:
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L etters of Map Amendment (LOMAS)
Letters of Map Revison (LOMRY)
Community-Initisted Map Revisons
Map Availahility

(1) Lettersof Map Amendment

Occasondly, a flood mgp will show
property as clearly being in an SFHA, even
though the building on the propety is
actually above the BFE. In practice, FHBMs
and FIRMs cannot possibly reflect every rise
in terrain, and there will be ingtances of
"naturd idands’ of high ground that ae
inadvertently included in the SFHAs
Neverthdess, until the magp is physcdly
revised, lenders ae bound by the
information shown on FEMA maps unless a
vadid Letter of Map Amendment (LOMA)
or Letter of Map Revison (LOMR) has
been issued by FEMA for the property.
Lenders may not close a loan based on a
guarantee, or indemnification from a flood
vendor or other third party, as a substitute
foraLOMA or LOMR.

However, a mechaniam is avaladle for
resolving such a Stuation. A property owner
can submit property and eevation materids
in support of a request for a LOMA
removing the property from the SFHA. This
process involves the property owner and
FEMA.

(2) Lettersof Map Revision

A different, but related, Situation is presented
when a property owner, whose land iswithin
an SFHA bdow the BFE, grades and fills
the Ste to raise the leve of the land above
the BFE. In the LOMA dStuation described
previoudy, the natura leve of the land a the
time the map was issued was above the
BFE, and no atificid improvement was
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needed to accomplish that level. In cases
where physical changes were necessary to
raise the structure above the BFE, FEMA
will not issue a LOMA. However, with the
community's concurrence, FEMA will issue
a Letter of Mg Revison Based on Fill
(LOMR-F) that, for the purposes of the
property owner, will accomplish the same
objective. A LOMR-F also can be used to
correct a misteke made in the origind
andyss or to reflect changed conditions,
such as the congtruction or remova of adam
or other flood control structure.

The request for aLOMR must be initiated or
goproved by the community. Changes in
land level may impact other property
owners. Submisson of a request for a
LOMR by the community aso confirms that
the community has reviewed the change in
land level and found it competible with the
community's planning. LOMRS aso may be
granted in dtuations where channds have
been dug or reservairs built to reduce BFES
and where levees or floodwals have been
congructed to protect areas. In regulatory
floodways, which include the channd of a
river and the adjacent floodplain that must be
kept unobstructed, the placing of fill or other
deveopment is not dlowed if it will result in
any increasein the flood leve for the SFHA.

A unique Stuation arises when a building is
initidly congtructed at aleve below the BFE
in an SFHA, and its lowest floor is
subsequently elevated or raised above the
BFE by supporting walls or pilings. Such a
dructure is then consdered an eevated
building by the NFIP.

In this gtuation, there is no bass for the
issuance of ether aLOMA or LOMR. The
building is ill in the desgnated SFHA, and
its foundation can come into direct contact
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with floodwaters. When an owner of
property below the base flood level elevates
a building so that the lowest floor is above
the base flood levd, the flood insurance
purchase requirement continues to apply.
Insurance is required because the foundation
on which the house is eevated is ill below
the BFE in the SFHA, where it remans
exposed to the action of floodwaters.
However, because of its reduced exposure
to damage, the newly devated building will
be subject to a lower insurance rate and
premium.

Only FEMA can amend an offica flood
map to remove the location of an insurable
building from an SFHA, add it to a
desgnated SFHA, change the SFHA
boundary or flood insurance risk zone
designation, or modify the BFES on a map.
Until a property owner has received a
LOMA or LOMR removing the building
from the SFHA, the information shown on
the effective FHBM or FIRM must be used.
Questions concerning the correctness of the
map or the proper zone designation of a
building’s location in accordance with a
LOMA or LOMR are matters beyond the
authority of the lender.

After obtaining a LOMA or LOMR, the
property owner may submit the letter to the
lender, requesting a waiver. However, even
though lenders are not required to compel
the purchase of flood insurance on buildings
removed from the SFHA by a LOMA or
LOMR, they have the discretionary right to
continue to require flood insurance in
accordance with their lending documents.
Many floods occur outsde of designated
SFHAs, and nearly 25 percent of flood
insurance clams are for buildings located in
these low-risk areas. For this reason,
owners who are conddering seeking a

LOMA or LOMR should firgt consult ther
lending inditutions to determine if flood
insurance will 4ill be required. Further,
lenders are encouraged to advise LOMA
and LOMR recipients that floods more
severe than the base flood do occur and that
they should consider purchasing a Preferred
Risk Policy.

(3) Community-Initiated Map Revisons

A phydcd map revison is an officd
republication of a map to effect changes to
flood insurance risk zones, floodplan and
floodway boundary ddineations, flood
elevations, and other mapping and boundary
features within a community. These changes
typicaly occur as aresult of structurd works
or improvements, annexaions resulting in
additiond flood hazard aress, or corrections
of BFEs or flood insurance risk zones. In
accordance with the 1994 Reform Act, the
Director of FEMA is required to assess the
need to update floodplain areas and flood
risk zones every 5 years. A notice of any
changein BFEs on flood map pands will be
published in the Federd Register and in locdl

newspapers.
(4) Map Availability

Under the 1994 Reform Act, FEMA has
specific responghilities for making flood map
information avallable, induding the following:

FEMA must make FIRMs, FHBMS,
and related information deding with the
vaious changes discussed above
avalable free of charge to the Federd
entities for lending regulation (Federd
lenders and certain other governmenta
entities), and at a reasonable cost to al
other persons. The maps and other
NFIP publications are available through
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FEMA's Map Service Center, which
can be contacted on 1800-358-9616.
(See Appendix 5 for additiond
resources.)

FEMA dso must provide notice of any
change to flood insurance map pands,
including changes effected by LOMA or
LOMR, not later than 30 days after the
map change or revison becomes
effective. FEMA mug ether publish this
notice in the Federa Register or provide
notice by another comparable method.

Findly, every 6 monthss FEMA must
publish a compendium of al changes to
FIRM panels, dl new FIRM pands, and
dl LOMAs and LOMRs published
during the preceding 6 months. The
compendium will show the various
changes in which some aeass ae
removed from the SFHA while others
are included. This compendium is made
part of the public record as published in
the Federd Register. A lender should
review its loans located within the
geographic area(s) impacted by the
changes noted in the compendium. If a
lender becomes aware that any buildings
on which it has loans are brought within
an SFHA, the mandatory purchase
requirements must be met.

d. Determining L ocation of a Building

(1) Significance of Building's L ocation

As dated ealier, the mandatory flood
insurance purchase requirements of the 1994
Reform Act apply only where thereis aloan
extended on improved real property (i.e, a
building or mobile home) that is located in an
SFHA in a paticpating community. The
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require-ment is accomplished by completing
the Standard Flood Hazard Determination
Form (SFHDF) as discussed in Section
C.2.e of these guiddines. If the building or
mobile home is located in a participating
community, but not in an SFHA, flood
insurance is not required, but is available and
encouraged.

Even though a portion of rea property on
which a building is located may lie within an
SFHA, the purchase and notice
requirements of the 1994 Reform Act do_not
apply unless the building itsdf, or some part
of the building, is in the SFHA. However,
even though that part of the building within
the SFHA is not subject to coverage (eg., a
deck) the entire building is consdered to be
in the SFHA.

Lenders, on thelr own initigtive, may require
the purchase of flood insurance even if a
building is located outsde an SFHA. A
decison to require coverage under such
circumgances is not compelled by the
datute, but is founded on the contractua
relaionship between the parties. Lenders
have the prerogaive to require flood
insurance to protect their investments,
provided that they have reserved that option
in their mortgage |oan document.

(2) Responsibility in Determining a
Building's L ocation

The 1994 Reform Act sets the ultimate
responsibility to place flood insurance on the
goplicdble lender, yet dlows for limited
reliance on third parties to the extent the
information they provide is guaranteed. The
lender, servicer, or athird-party vendor may
conduct the determination. Under any
dternative, the lender, usng such evidence
as is reasonable, must take the respongbility
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for making determinations and
redetermingtions. A financid  indtitution
cannot rely on the statements of a borrower
that the dructure in quedtion is ether ingde
or outsde an SFHA.

Lenders may reasonably seek assistance
from third parties that have demongrated
ther knowledge concerning flood map
information. For regulatory  purposes,
reasonable reliance upon such services in the
meking of a lende's determination is
regarded as acceptable only to the extent
"such person guarantees the accuracy of the
information,” as provided under the Satute at
42 U.S.C. §4104b(d).

Some third-party flood zone determi-nation
companies dso provide a form of life-of-
loan service that monitors the flood hazard
satus of the secured structure for the term of
the loan. Third-party life-of-loan service is
desgned to discover a change in flood
hazard  daus  theredby  minimizing
adminidrative burden for the lender or
sarvicer. The law does not require a lender
to subscribe to a tracking service that
provides life-of-loan monitoring.

A lender must use the FIRM or FHBM to
make the determination and may supple-
ment with other rdiadle information to
accurady locate the building. In many
indances, community officds, insurance
company personnd, insurance agents,
redtors, surveyors, or gppraisers may be
helpful  and knowledgesble resources.
However, due to the extent that such parties
cannot, or will not, grant guarantees, reliance
upon the information they provide cannot be
used for exculpatory purposesif the lender is
confronted with a regulatory violaion or a
civil clam for damages. Regardiess of how
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the deermination is reached, the
non-delegable obligation of the determination
remains the responsibility of the lender.

A lendr may rdy on a previous
determination, not more than 7 years old,
when increesing, extending, renewing, or
purchasng a loan, only when the previous
determination was recorded on a designated
SFHDF as mandated by the 1994 Reform
Act. This rule does not apply when a new
loan is made, or if a map revison causes a
building to be located within an SFHA, or if
a map change occurs dfter the date of the
previous determination.

The 1994 Reform Act places the regulatory
onus on the Federd financid regulatory
agencies and GSEs to ensure that the entities
under their jurisdiction require the borrowers
to meet these requirements and, if coverage
IS mandated, to require its purchase.

(3) Flood Deter mination Fee Char ged
by Lender

The 1994 Reform Act gives a lender or
servicer authority to pass on a "reasonable
feg' to borrowers when a determination is
meade in conjunction with ether the:

Making, increesng, extending, or

renewing of a loan initiated by the

borrower

Revison or updating of amap

Required "force placement” of coverage.
Passing aong a fee to the borrower is not
alowed on a routine portfolio review unless

the review results in discovery of a loan for
which coverage is specificdly required.
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When the flood map is revised, or in a
specia dtuation when the Director of FEMA
determines that an area requires a review, a
lender is permitted to conduct a search on its
loan portfolio in the affected area and pass
through the flood determingtion fee to Al
borrowers involved. The passthrough is
permitted whether or not it is ultimady
shown that coverage is necessary or aready
in exigtence on any of the affected buildings.
When a search is conducted because of a
map change, a reasonable fee may be
charged for that service whether the flood
zone determination is podtive or negative.
The 1994 Reform Act does not digtinguish
between determinations done in-house by a
lender or peformed by a flood zone
determination company. Accordingly, a
lender or servicer is entitled to charge a
determination feein elther case.

The commentary that accompanied the 1994
Reform Act dates that the determination fee
may include the life-of-loan charge assessed
to monitor the loan for its term. This Act
does not specificdly define what condtitutes
reasonableness in evaduating the fee. Also
ungpecified is whether incidentd expensess,
cod, or profit margin may be factored into
the fee The amount of the fee remans
subject to review on a case-by-case basis
by the applicable regulator.

Where an extenson of credit is secured by
an interes in red propety, the Truth in
Lending Act and its implementing regulation,
Regulation Z, specificdly provide that certain
costs and fees, if bona fide and reasonable in
amount, need to be disclosed, but need not
be included in the cdculaion of the finance
chage. The Truth in Lending datute
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provides that a flood zone determination
charge is excludable as a finance charge only
if it is imposad in connection with the initid
decisgon to grant credit. Therefore, a flood
zone search fee that does not contan a
charge for life-of-loan monitoring need not
be included as part of the finance charge.
The fee charged for the initid determination
must appear on the HUD Good Faith
Edimate, and the actud fee must be
disclosed on the HUD-1 Settlement
Satement.

The Truth in Lending law aso requires that a
fee for services to be performed periodicaly
during the loan term (for example, the life-of-
loan component that is charged to monitor
continued compliance) may not be excluded
in the cdculaion of the finance charge
regardless of when pad. If a consolidated
flood determintion fee includes a life-of-
loan aspect, which cannot be apportioned
between an initid credit decison or future
savices, the entire chage is to be
consdered a finance charge. If a lender is
uncertain about what portion of a fee is
related to the initid decison to grant credit,
the entire fee may be treated as a finance
charge.

Regulation Z does not come into play if a
lender incurs flood zone determination
expenses subsequent to the closing of the
loan, such as expenses aidng from a
remapping or the transfer of a fee to the
borrower.

Section 4012a(h) of the 1994 Reform Act
dso contans an express provison that
preempts other Federal or State law with
respect to flood determination fees charged
by lenders.
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e. FEMA's Review of Deter minations

To daemine whether a building is
located in an SFHA, it is necessary to
examine the location of the building in
relationship to the SFHA shown on the
FHBM or FIRM. However, despite
FEMA's efforts to make the maps as
useful as possible, the boundary location
of some SFHAs may be difficult to
determine precisely. This crestes a
problem in deciding whether a building on
property that is the security for a loan is
subject to the mandatory purchase
requirement.

To alimited extent, Congress recognized
this problem in the 1994 Reform Act. The
new law dlows for a datutory review
process when the question of a building's
location arises. Essentidly, the law
authorizes lenders to require flood
insurance protection in conjunction with
the loan. Occasiondly, a borrower may
contest the need for this insurance by
contending that the building is not located
within an SFHA. Upon request, FEMA
will review a determination that has been
conducted or obtained by a lender using
the current printed map pand, provided
the request meets the stipulated criteria.
The review provides a forum for
borrowers and lenders to resolve disputes
regarding contested determi-nations. This
procedure is intended to confirm or
disorove the accuracy of the origind
determination. It is not intended to result
in the initiation of a LOMA or LOMR or
resolve questions concerning the eevation
of abuilding.

If the issue is whether the FIRM or
FHBM was read correctly, the
adminigrative  determindtion  review
procedure is appropriate. If the issue is
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whether the FIRM or FHBM should be
changed, LOMA, LOMR, or LOMR-F
procedures ae appropriate. If the
determination review process indicates
that the building is in the SFHA, FEMA
will  notify the requesor of the
determination  review  tha  other
procedures are avalable to individuas
under Parts 70 and 65 of the NFIP
regulations. The review procedure is
found at 42 U.S.C. 84012a(e)(3)(A) of
the law, with the regulations located at 44
CFR 865.17.

(1) Statutory Review
(8 Initiation Procedures

If a borrower disputes a lender's
determination, the borrower and
lender may jointly submit a review
request to the Director of FEMA
during the 45-day period after the
borrower is notified that flood
insurance is required. Requests
submitted more than 45 days after
borrower notification will not be
reviewed, will be returned with the
fee, and should not be resubmitted.

FEMA will assess a flat fee to cover
a mgority of the costs associated
with reviewing, recording, processng,
and dis-patching FEMA
determinations. The fee will dso
aply to a finding of insufficent
information. Because the fee is not
imposed or required by the lender, it
is not required to be included in the
finance charge pursuant to Regula-
tion Z, 12 CFR, part 226. The lender
and borrower must decide who will
pay the fee. Payment must be by
check or money order, payable to the
Nationd Food Insurance Program.
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The fee will be reviewed annudly,
and if changed, FEMA will publish a
notice in the Federa Regider.

Review requests should be mailed to
the following locations:

For Minnesota and locations east
of the Missssppi River:

Determinaion Review
Coordinator

c/o Dewberry & Davis

P.O. Box 2020

Merrifidd, VA 22116-2020

For Louisiana and locations west
of the Mississppi River:

Determination Review
Coordinator

c/o Michael Baker, Jr., Inc.
Suite 600

3601 Eisenhower Avenue,
Alexandria, VA 22304-6439

The request for a determination
review must be an origind (not
photocopied) and signed by at least
one of the borrowers legd
representatives for the loan. The
lender dso must sign the request. To
ensure the involvement of dl
appropriate parties, FEMA will not
accept the signature of a third-party
determinator as a representative for
ether the borrower or the lender. If
both parties dgnatures are not
included in the request, the request
will be returned without review. The
requestor will be notified that the data
submitted with the request does not
meet the requirements of §65.17 of
the regulations, therefore, the
lender's obligation to require the
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purchase of flood insurance remans
in effect.

The law daes thaa FEMA ghdl
respond to review requests within 45
days on disputes arising out of loan
originations. The 45-day time period
begins on the day that the package is
receved by FEMA. Delay may be
minimized if a request for review is
submitted immediatdy after  the
borrower is notified by the lender that
flood insurance is required, and if a
complete data package is submitted
to FEMA. Packages with insufficient
information will be returned with the
fee, and the parties will be advised of
the information needed for the review
to be accomplished. The borrower
will have 14 days to resubmit the
package with the fee or until the end
of the origind 45 days, whichever is
longer. Thereis no additiona charge.

A building found to be in an SFHA is
required to have flood insurance
coverage. However, if the Director of
FEMA fails to respond to the review
request before the later of 45 days
after recaipt or the closing of the loan,
then there is no obligation for flood
insurance coverage until the Director
provides a determination. Apart from
the law, it is indugtry practice for a
lender to contractudly require the
prospective borrower to obtain flood
insurance coverage as a condition of
granting the loan. If FEMA
subsequently  determines that  flood
Insurance coverage is not required,
there is an NFIP procedure that
dlows cancdlaion with refund of
premium for the current policy term.
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(b) Supporting Materias

Under the determination review
process, the parties must present
technicad information to the Director
of FEMA for review. Thisinformation
includes the completed SFHDF (see
Appendix 6), copy of the lender's
notification to the  borrower,
gpplicable FIRM or FHBM pand,
and dl other technicd information
used in meking the flood zone
determin-ation. A copy of the NFIP
FIRM or FHBM used to make the
determination should be provided, to
assess Whether the most current pand
was used. The title block, including
map date, scale bar, and north arrow,
and the portion of the map including
the property location (with that
property location annotated) are the
only portions of the FIRM or FHBM
that must be provided. If the
submitted data does not include dl
rdevant information, FEMA will
return the request for review.

The request must include the same
technica data used by the lender or
third-party flood zone determi-nation
company to make the determination.
ltems to complete this requirement
typicdly indude:

A copy of the tax assessor's map
showing the property

A property survey map show-ing
the location of the building as
related to the property

A copy of the pla for the
subdivison/tract or samilar
document
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Information showing the rea
tionship of the building and FIRM
or FHBM.

Buildings located in rurd aress, or
areas where the FIRM or FHBM
shows few physicd features, may
need additiona reference data to
definitively locate the property and
the building on the property. For
multiple-unit buildings, data must be
submitted for dl of the building(s)
located within the same SFHA.
Properties with multiple buildings
must show data for al Structures. A
building porch or deck should be
indicated in detail.

After  reviewing
upporting  technicad
FEMA will issue a written
determination—referred to as a
Letter of Determination Review
(LODR)—indicating its concur-rence
or dissgreement with the origind
determination made by the lender,
and daing whether the FIRM or
FHBM indicates the subject building
or mobile homeisin the SFHA.

the required
information,

(2) Administrative Review

In conducting the review to determine the
accuracy of a map, FEMA will check its
Community Information System database
for LOMAS, LOMRS, and LOMR-Fs that
would affect the determination. If the
origind  determination  overlooked a
LOMA, LOMR, or LOMR-F, FEMA's
fina response will so state and will provide
the date of the letter. LOMAS, LOMRS,
and LOMR-Fs are available through the

community's map repogtory.
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In addition, the Director of FEMA will
review contested determinations dedling
with remapping, map revison, or a routine
portfolio review. The law does not require
the agency to respond to these inquiries
within the 45-day time period.

Any determingtion that the building is not
subject to the mandatory purchase
requirement can be reied on until a new
map becomes effective for the community.
The datute States that a determination of
the Director of FEMA shdl befind.

2. Nonparticipating Communitiesand
Restricted Coverage Areas

a. Regulated L ending Per mitted

Conventiond loans can be made in communities
that are not participating in the NFIP. However,
federdly backed loans in  nonparticipating
communities may be made only in non-SFHAsS.

The 1973 Act, which firg introduced the
mandatory  purchase  provison, totdly
prohibited federdly related financing by private
lending inditutions, as wdl as the Smadl
Business Adminidration (SBA), Department of
Veterans Affars (VA), and Federd Housing
Adminigration (FHA) in nonparticipating aress.
This lav met with some resgstance, which
resulted in a further 1977 amendment deleting
this prohibition for regulated lenders. The 1977
law subdtituted a notice requirement in lieu of
the prohibition on lending. That notice appears
as part of the Notice to Borrower form (Notice
of Specid Hood Hazard and Availability of
Federal Disaster Relief Assistance) (see B.2.C).
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Consequently, lenders regulated by, or whose
deposits are insured by, Federd entities for
lending regulaion may make conventiond loans
secured by mortgages on buildings and mobile
homes in SFHAs in  nonpaticipaing
communities. They may do so notwithstanding
the fact that such property is not digible for the
purchase of National Flood Insurance. Lenders
are 4ill required to observe the provisons of
the Federd laws and regulations governing the
NFIP related to making determinations and
providing notice, even though the requirement
to purchase flood coverage does not apply.
However, because of the lack of NFP
coverage and limited Federd disaster
assgtance, lenders should carefully evauate the
financid risk involved in making such loans. In
nonparticipating communities, a lender may
require the borrower to have in place private
flood insurance, if avalladle.

In those communities where the avalability of
flood insurance is limited, the inability of the
property owner to purchase NFIP coverage
does not prevent a lender from making a
conventiona |oan with respect to that structure.
The statute mandates coverage only when "the
sde of flood insurance has been made
available" 42 U.S.C. 84012a(b). As stated in
the Supplementary Information section of the
find regulations, a lender may exercise
discretion and decline to make a loan in an
SFHA where Federd flood insurance is not
avalable. Also, lenders with sgnificant lending
in nonparticipating communities should establish
procedures to ensure that loans on buildings in
SFHASs where flood insurance is not avallable
do not congtitute an unacceptably large portion
of the indtitution's loan portfalio.
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Although a conventiond loan may be extended
in a nonparticipating community, a lender may
not be able to pass such a loan on to a
regulated lending ingtitution or to the secondary
market. Some GSES, such as Fannie Mae and
Freddie Mac, have dated they will not buy
mortgages secured by  properties  in
nonparticipating communities if they are located
in an SFHA. To ensure that such loans are not
delivered to them, Fannie Mae and Freddie
Mac now require lenders to monitor, on an
ongoing basis, changes in a community's satus
under the NFIP.

b. Federal Financial Assistance and
Disaster Assistance Limited

Section 42 U.SC. 4106(a) addresses the
responsbility of Federa officers and agencies
deding with Federd financd assdance in
SFHAS in nonparticipating communities where
flood insurance is not avalable. To prevent the
Federd Government’s financia exposure to
potentid loss from flood damage to uninsured
buildings located in these areas, Federd officers
and agencies are specificdly prohibited from
providing financid assistance for acquisition or
congtruction purposes for use in SFHAS in
nonparticipaing communities.

Without digibility for government- supported
VA or FHA loans associated with the purchase
of housng, the sde of homes is affected.
Nonparticipating community resdents and
developers are indigible to obtain direct
Federd loans to build buildings within the
floodplain. By virtue of the 1977 amendment to
the 1973 Food Disaster Protection Act,
however, they reman digible for conventiond
loans from federdly insured banks.

The 1994 Reform Act limits Federd disaster
assigance in paticipaing as wedl as non-
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participating communities. Section 5154a(@) of
Title 42, which is pat of the Stafford Act,
places limits on disaster assistance benefits. The
lav  precludes cetan Federd disaster
assdance relaed to repar of buildings,
including loan assgtance payments, if previoudy
recéved flood disaster assigance was
conditioned on carrying flood insurance and no
policy isin effect.

c. Notification of the Unavailability of
Disaster Assistance

The 1977 amendment to the 1973 Act created
a notice requirement under which a regulated
lender, when lending on a secured improved
rel estate loan in a nonparticipating community,
must notify the borrower of the unavailability of
dissster relief assdance in the event of a
dissser caused by flood. The notice
requirement does not apply to unsecured loans,
or to loans secured by buildings that are not
located in an SFHA. While the 1977
amendment removed the prohibition agangt
making conventiond loans in nonparticipating
communities, the "notice’ provison, found a
84106(b) of the 1994 Reform Act (see
Appendix 4), requires affected lenders to notify
borrowers whether Federa disaster relief will
be avaldble for the building. For the
convenience of lendersy, FEMA  has
incorporated that notification into the lender
notice form.

d. Buildings Indligible for NFIP
Coverage

(2) Underwriting Restrictions

Some policy provisons and underwriting
rules pertaining to the Standard Hood
Insurance Policy preclude certain
properties or pats of a building from
digibility for coverage. For example, a
buildng buillt completdy over water
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cannot be insured under the Program if the
building was newly condructed or
subgtantialy improved on or after October
1, 1982, nor can boathouses. The NFIP
policies dso contain redtrictions on insurance
coverage, such as the portions of finished
basements and Post-FIRM  eevated
buildings where only enumerated and limited
coverage is avalable. A complete and
current list of coverages and exclusons may
be found in Title 44 of the Code of Federd
Regulations, Chapter 1, Section 61.5, and
the standard form of flood insurance policies
issued under the NFIP, reproduced in
Appendix A to Part 61 of the regulations.

Cetan categories of properties, as
described below, are located in participating
communities, but flood insurance coverage is
redricted. In these gpecid Studtions,
Congress or FEMA has chosen to deny
digibility for flood insurance, tregting the
buildings smilarly to risks in nonparticipating
communities.

(2) Coastal Barrier Resources Act

The Coastd Barrier Resources Act
(CBRA), 16 U.S.C. Sec. 3501, was initidly
enacted by Congress in 1982 to reduce or
restrict Federd Government actions that
were believed to encourage development in
certain undeveloped coastal barrier aress,
including both idands and mainland property.
While CBRA does not prevent private
financing and development, it does limit
financid assstance by Federd agencies on
undeveloped coastad barriers, except for
enumerated Stuations such as assistance for
emergency actions essentid to saving lives,
protecting property, and preserving public
hedth and safety. Any form of expenditure
of federd funds for a loan, grant, guarantee,
insurance payment, rebate, subsidy, or any
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other form of direct or indirect Federd
assdance is prohibited. Such emergency
assgtance would not include disaster
assgance and government loans.

CBRA, which aso added 84028 to the
1968 Act, prohibits the NFIP from
providing flood insurance protection for
buildings built, or subdantidly improved,
after the area has been designated as an
undeveloped coastal barrier area.

Buildings dready located in the designated
areas and waled or roofed prior to the
designation remain digible for coverage. If a
building built in a designated area prior to it
being desgnated sustains substantid damage
asareault of afire, flood, hurricane, or other
causes, the restored building is not digible
for flood insurance coverage.

Lenders are required to notify borrowers
that the building is in an SFHA. However,
the unavailability of flood insurance does not
prevent the making of a conventiona loan.
As with loans in nonparticipating aress,
lenders would be well advised to assess the
flood risk in deciding whether to grant the
loan.

(3) Buildingsin Violation of State or
Local Laws

In accordance with Section 1316 (42
USC. 4023) of the 1968 Act, a
conventiond loan can be made when the
building is located in an SFHA of a
participating community, but is not digible
for flood insurance protection because it has
been declared to be in violation of locd
floodplan management building codes
Neverthdess, compliance with the provison
notifying the borrower thet the building is in
an SFHA would be especidly important.
Because of violations relaing to protection
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againd flooding, buildings that come under
the provisons of Section 1316 usudly will
be highly susceptible to flood damages, and
ae a fa greater risk to the lender than
buildings compliant  with  floodplain
management ordinances.

With respect to both CBRA and Section
1316 properties, the lack of available NFIP
coverage in a participating community does
not prohibit a lender from meking a
conventional loan. The datute mandates
coverage only when "the sde of flood
insurance has been made avalable” 42
U.S.C. 84012a(b).

C. GENERAL MANDATORY
PURCHASE PROVISIONS

This section of the guiddines describes the
entities regulated by the 1994 Reform Act and
specific provisons encompassed by the law.
Reference is made to the statute and regulations
as wdl as the prectice of the insurance and
lending indudtries in implementing the law.

1. Entities Encompassed by the Act
The 1994 Reform Act amended 84012a of 42
U.S.C. to address flood insurance purchase
and compliance requirements and escrow
accounts. The essentid part of the compliance
provison is contained in 84012a(b), which
addresses three kinds of lenders:
Federaly regulated lenders
Government-sponsored enterprises (GSES)

Federd agency lenders.
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The new law focuses on compliance with the
mandatory purchase requirement as the
reponshbility of federdly regulated private
lenders and GSEs that purchase loans in the
secondary market. These entities must ensure
that a bulldng or mobile home and any
gpplicable persona property securing aloan are
covered by flood insurance for the term of the
loan. The amount of flood insurance must be at
least equd to the outstanding principa baance
of the loan or the maximum amount of coverage
made available under the 1994 Reform Act for
the particular type of property, whichever is
less.

While the 1973 Act only required the purchase
of flood coverage, the 1994 Reform Act clearly
Specifies that flood insurance is required for the
term of the loan, or any time during the term of
the loan when the lending indtitution determines
that the building or mobile home is located in an
SFHA.

Section 4012a(b) subdivides its trestment of the
entities  regulated, yet imposes Smilar
requirements on the three types of affected
lenders. Essentidly, the statute mandates flood
insurance coverage even if the SFHA
desgnation isfirst identified after settlement, but
during the term of the loan, because of
remapping or other reasons.

The 1994 Reform Act's man impact is on
resdentid mortgage lenders and loan servicers,
yet, whether the loan is for consumer or
commercid purposes is irrdevant. The
extenson of credit may take severd forms,
including loan, refinancing, consolidation, or
renewd of an exising extenson of credit. The
mandatory purchase requirement attaches to
any type of secured loan, whether a fixed rate,
variable rate, or baloon loan. The requirement
to obtain flood insurance also gpplies regardless
of the type of security interest taken (eg.,, a
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mortgage indenture, judgment note, cognovit
note, or any other type of security or trust
agreement). The mandatory  purchase
provisions apply even on those loans where red
edate is secured out of "an abundance of
caution.”

As dated in the Supplementary Information
section of the find regulation, the duties of a
regulated lender with respect to Federal flood
insurance requirements for a particular loan
cease upon the sde of the loan. An exception
would be if the sdler of aloan agrees to retain
respongbility for complying with the 1994
Reform Act's requirements under a loan-
savicing agreement with the trandferee. For
example, if a regulated lender sdls the loan to
an unregulated lender while retaining servicing
rights, it will dso retain obligaions under the
service contract.

Most of the provisions of the 1994 Reform Act
became effective on September 23, 1994, and
aoply prospectivdly to dl new loans and
regulated activity, but not to existing loans for
which no changes have occurred since that
time. Review of exising loans is encouraged,
but not required, by the 1994 Reform Act.

The following entities are not covered by the
1994 Reform Act:

Unregulated private financid indtitutions thet
engage primaily in the purchase of

mortgage loans

Unregulated mortgage bankers or brokers
who only serve asloan originators

Private mortgage lenders

Sae regulated lending indtitutions not tied
to Federd oversght.
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a. Federally Regulated Lenders

The mogs dggnificant mandatory purchase
provison is found in Title 42 U.SC.
4012a(b)(1). That subsection directs Federa
regulators to adopt regulations requiring the
lenders subject to their jurisdiction to compel
borrowers to purchase flood insurance
protecting any “improved red estate or mobile
home" located in an SFHA, if the building,
mobile home, and any gpplicable persond
property securing such loan is to be the security
for the loan. This provison is the crux of the
law, around which the other requirements of the
1994 Reform Act have been structured.

The flood insurance provisons of the 1994
Reform Act require the following Federd
agencies to revise their current flood insurance
regulations to reflect the changesin the law:

Board of Governors of the Federd Reserve
Board

Office of the Comptroller of the Currency
(OCC)

Office of Thrift Supervison (OTS)

Federal Deposit Insurance Corporation
(FDIC) (All State FDIC member banks,
including smdl inditutions, are subject to the
amended provisions.)

Nationd Credit
(NCUA)

Union Adminidration

Farm Credit Adminigration (FCA).

These six Federal entities for lending
regulation have issued a joint regulation to
fulfill the dautory requirements. All  39x
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agencies coordinated and consulted with the
Federd Fnancid Inditutions Examination
Council (FFIEC) in deveoping this joint
regulation. The fina regulation was published in
the Federa Regigter on August 29, 1996, and
gopears in each agency's regulaions. Citations
to the various CFR sections can be found in
Appendix 1.

The indtitutions supervised by the Sx agencies
are referred to collectively as regulated lending
inditutions or lenders, 42 U.S.C. 84003(a).
These lenders include any bank, savings and
loan association, credit union, Farm Credit
Sydem Inditution, or sSmilar inditution thet is
supervised, regulated, or insured by a Federd
entity for lending regulation.

A dgnificant change of position by the agencies
is thelr interpretation of the 1994 Reform Act's
new definition of "regulated lending inditution”
to include subsdiaries of inditutions that are
sarvice corporations. This definition includes the
phrase, "sImilar inditution subject to the
upervison of a Federd entity for lending
regulation,” as defined in 84003(8)(10). The
agencies apply their flood insurance regulations
to service corporations that engage in mortgage
lending, believing that this postion is consgtent
with the 1994 Reform Act's statutory language
and Congressond intent. This practice aso
ensures uniform and consgtent trestment for
"regulated” financid inditutions.

Federd lending regulators deem subsidiaries of
the inditutions they regulate as subject to the
rules applicable to the operations of the parent.
Therefore, dthough a subsdiary entity that
engages in mortgage brokering or servicing may
not be directly regulated, it is consdered
subject to the mandates of the 1994 Reform
Act. As noted in the Supplementary Information
section of the find regulations, the agencies
believe that the purpose of the Federd flood
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insurance datutes is best served by treating
loans made by a subsidiary service corporation
in the same way as aloan made by othersin the
corporate structure. For example, the FDIC's
portion of the joint fina rule makes subsdiaries
of insured nonmember banks subject to Federa
flood insurance requirements by defining the
term "bank" to include a subsdiay of such
inditutions. The Reform Act incduded this
provison to increese compliance with the
mandatory purchase requirements among
regulated lenders.

The 1994 Reform Act requires the gpplicable
Federa regulator to develop regulations that
direct regulated inditutions not to make,
increase, extend, or renew any loan on a
building located in an SFHA unless flood
insurance is purchased and maintained for the
term of the loan. The Conference Committee
report accompanying the Act confirms that
refinancing an exiding loan is to be consdered
as the making of a new loan for purposes of the
mandatory  flood  insurance  purchase
requirements.

b. Gover nment-Sponsored Enterprises

Government-Sponsored  Enterprises  for
Housng (GSEs) include the Federd Nationd
Mortgage Associdion (Fannie Mae), the
Federd Home Loan Mortgage Corporation
(Freddie Mac), and the Government Nationa
Mortgage Association (Ginnie Mag). These
entities are privately owned, federaly chartered
corporations whose sole business is to support
resdentia housing by providing a secondary
market for mortgages. They are required under
the new 84012a(b)(3) to implement procedures
reasonably designed to ensure that designated
loans have flood insurance a the time of
origingion and a any time during the term of
the loan.
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The variation in the compliance wording from
that found in the regulated lender provison can
be dtributed to the fact that GSEs have a
contractud, not a regulatory, reaionship with
ther odlers. The GSE requirements ae
imposed upon the primary lender as a condition
of purchasing the loan. Thus, borrowers not
directly covered by the mandatory purchase
lav will ultimatey be required to stidfy the
gatutory flood insurance requirements if ther
lenders sdl ther loans to Fannie Mae or
Freddie Mac. The mandatory purchase
requirements flow from the origind transaction.

Also, under the guiddines of Fannie Mae and
Freddie Mac, servicers of loans sold to those
agencies are required to assume responsibility
for compliance with the flood insurance
requirements. However, no exiging flood
insurance requirements cover lenders or
savicers that are not federdly regulated and
that do not sdll loans to Fannie Mae, Freddie
Mac, or other GSEs.

As secondary market agencies, GSEs have no
direct contact or dealings with borrowers, but
do have the ultimate exposure on the loan.
Conseguently, the GSE guidelines are designed
to ensure that any "covered loan” they buy has
flood insurance for the life of the loan. Freddie
Mac and Fannie Mae now require lenders and
sarvicers to keep flood insurance up to date,
monitor publication of dl future map and
community changes, and impose or relieve the
mandatory purchase requirement during the
term of the loan.

The GSEs have the dbility to establish their own
requirements to protect their interest in the loans
they purchase. These standards can be more
gringent than those found under the Federd
regulations. For example, dthough the Federd
regulators do not require monitoring for map
changes, the GSEs do, thereby providing the
impetus for monitoring. See Appendix 7 for
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GSE-issued  guides  (excduding  community
ligings).

c. Federal Agency Lenders

The gtatute in 84012a(b)(2) gives a new name
to this caegory of lender, known as the
"Federa agency lender”  The law now
broadens the flood insurance requirement to
specificdly include loans on gpplicable red
estate secured by Federal agencies. Federa
agency lenders such asthe FHA, the SBA, and
the VA may not subsdize, insure, or guarantee
any loan if the building securing the loan isin an
SFHA of a community not participating in the
NFIP. For the most pat, Federal agency
lenders follow the same standards set by the
Federd regulators, dthough some exceptions
can be found.

2. Specific Provisions of the Act

a. Limits Available

The 1994 Reform Act 84013(b) increased the
maximum amounts of flood insurance available

under the NFIP.

The current amounts are shown beow:

Emergenc | Regular
Building Coverage | y Program | Program
Single-family $ 35,000 | $250,000
Dwdling

2-4 family dwelling $ 35,000 | $250,000
Other residential $100,000 | $250,000
Nonresidential $100,000 | $500,000
Contents Coverage

Residential $ 10,000 | $100,000
Nonresidential $100,000 | $500,000

Specid limits goply in Alaska, Hawaii, Guam,
and the Virgin Idands. See page RATE 1in the
NFIP Flood Insurance Manual for details.
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The current maximum limit of coverage for
resdentid properties is $250,000 for building
and $100,000 for contents; and for
nonresidentia properties, $500,000 for building
and $500,000 for contents. Whenever FIA
changes the amounts of coverage available or
amends the policy form, the change is published
in the Federd Regider.

(1) Land Not Insurable

The Reform Act applies to improved red
edate, i.e, buildings, not land. Section
4012a(b) describes the flood insurance
purchase requirement for lenders making
conventiond loansin terms of "improved red
estate or a mobile home located or to be
located” in an SFHA. The law conditions the
making of a loan in an SFHA upon there
being flood insurance covering "the building
or mobile home and any persond property
securing such loan.”  The building mugt be
insurable under NFIP requirements in order
to quaify for an NFIP palicy.

The reference to "buildings and mobile
homes' is condstent with the NFPs
practice to insure only buildings, incuding
manufactured homes (mobile homes), and
not raw land. Thus, improved red edtate, as
used in 84012a(b) of the 1994 Reform Act,
means land with a building on it. The
mandatory  flood insurance  purchase
requirement applies only to the buildings and
manufactured homes that conditute the
improvements on the land. Inasmuch as the
NFIP does not provide insurance coverage
for land, only for buildings, the location of a
building in rdation to the SFHA determines
the gpplicability of the mandatory purchase
provisons. Some portion of the building
itsdf, and not just a portion or portions of
the land, must be located in an SFHA for the
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mandatory purchase provisons to apply.
Buildings located within the Hood Insurance
Rate Map (FIRM) area, but not within the
SFHA, ae insurable in paticipating
communities.

(2) Calculating Coverage

The NFIP policy does not provide coverage
for losses to unimproved red edtate, i.e., raw
land. The lending regulations provide thet, in
addition to the statutorily prescribed dollar
limits, flood insurance coverage under the
NFIP is limited to the overdl vdue of the
building. Accordingly, alender must evauate
the amount of coverage required in relation
to the portion of the loan that is associated
with the improved red edtate (excluding the
gppraised vaue of the land), or the maximum
amount of insurance avalable under the
NFIP, whichever is less. This is especidly
ggnificant in cases where the loan exceeds
the vaue of the insurable building(s). Where
the outstanding principa baance of the loan
exceeds the vaue of the building, the lender
should exclude the vaue of the land in
determining the amount of coverage needed.
When the lender does not take into account
separate vaudions of land, which is not
insurable  under the NFP, and
improvements, which are insurable, the
insured may be paying for coverage that
exceeds the amount the NFIP will pay in the
event of a loss Lenders should avoid
creating such a Situation.

Lenders should follow the same generd
busness practice in cdculating the flood
insurance coverage amount on a building as
they do in placing hazard coverage. The
terms and conditions of the hazard clause
contained in the loan document fully describe
the rights and conditions of the parties.
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In addition, in determining the amount of
insurance to carry, lenders must consider the
extent of recovery dlowed under the NFIP
policy forms, as described below:

Generd Property Policy Form

- Dedgned for use on nonresdentid
rsks

- Limits recovery to actua cash vaue;
coverage is intended to include repair
or replacement less depreciation.

Dwdling Policy Form

- Deggned for use on residentia risks

- Pays losses on the bass of
replacement vaue for primay
resdences where the insured has
purchased insurance of up to at least
80 percent of the replacement cost of
the building. Under the NFIP palicy,
"replacement vaue' means tha the
coverageis intended to include the full
cost of repair or replacement without
deduction for depreciation.

- Pays losses on the bass of actud
cash vaue for secondary resi-dences
and commercid buildings

Resdentid  Condominium  Building

Association Policy Form

- Described in Section D

- Has its own replacement cost
provison.

NFIP policies now include Increased Cost
of Compliance (ICC) coverage for the
increased cost to rebuild, or otherwise dter,
a flood-damaged property to bring it into
conformance with date or loca floodplain
management laws. ICC coverage should not
be consdered as a factor in determining the
amount of flood insurance required.
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(3) Deductible

The amount of the deductible is set by
FEMA/FIA in the regulations. As of May
1998, the standard minimum deductible for
policies rated on the basis of subsidized rates
is $1,000. A minimum $500 deductible
goplies to dl other polices The maximum
deductible is $5,000. NFIP makes available
optiona deductibles higher than the standard
$500 and $1,000 deductibles at a premium
discount. Policyholders who wish to reduce
their standard $1,000 deductibles may opt
to purchase separate $500 deductibles for
building and contents coverages, for an
additiond premium.

It is the practice in the financid indugiry for
the lender to dictate the amount of the
deductible based upon the authority found in
the loan document hazard clause A
modification in the deductible can be
accomplished at renewa or by endorsement
mid-term with the lender’ s written request.

Neither the 1973 Act nor the lender
regulations address the amount of deductible
that must be carried. However, lenders often
exercise their business judgment prerogetive
by requiring that only the standard deductible
be carried as a safeguard in protecting ther
interest in the improved red estate. The GSE
secondary-market members designate what
they condder as the proper deductible.
Freddie Mac's guide dates the deductible
may not exceed the higher of $1,000 or 1
percent of the policy's insurance limits,
subject to the maximum deductible alowed
under the NFIP. Fannie Mags guide
provides that unless a higher maximum
deductible amount is required by dtate law,
the maximum alowable deductible is the
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higher of $1,000 or 1 percent of the face
amount of the policy.

(4) No Coverageif Land Loan Only

If alender makes aloan in which thereis no
lien on any land upon which there is a
building, i.e, improved red property, the
flood insurance purchase requirement does
not apply. The NFIP does not insure land,
and the 1994 Reform Act does not address
mortgages secured by land done. Smilarly,
if the purpose of a loan transaction is to
facilitate the purchase of land for subsequent
development, and any improvement on the
red propety is of nomind vdue, the
wording of the mortgage must specificaly
exclude the building as part of the security
for the loan in order to avoid the mandatory
purchase requirement. This is consstent with
the purposes for which the purchase
requirements of the 1994 Reform Act were
adopted: to protect lenders and Federal
resources againgt potentid losses resulting
from uninsured secured |oans, and to protect
unwary borrowers agangt financid losses
resulting from losses to uninsured buildings.

(5) Low-Value Building on
High-Value Land

Lenders are sometimes confronted with a
Stuation where a building is being usad for
resdentid or commercia purposes on land
whose vaue done would be sufficient to
secure the loan without regard to the vaue of
the building. In this gStuation, the 1994
Reform Act does not give a lender the
option of enabling the borrower to avoid the
purchase of flood insurance, even though the
vaue of the land would provide more than
adequate security for the amount of the loan,
without teking into account the vaue of the
building on the land. If the land has a building
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on it, and the lender has a security interest in
that building, the lender must require the
purchase of flood insurance to protect its
security interest. The insuréble vadue of the
building and its improvement(s) will govern
the amount that can be required. The amount
of required flood insurance coverage is the
lesser of the principa baance of the loan(s)
or the maximum coverage available under
the NFIP. The NFIP policy does not
provide coverage for losses in excess of the
vaue of the insurable building. By carrying
coverage, the lender aso is protecting the
Federd  Government's  interests by
preserving the assets of agencies that insure
the lender's deposits.

The quedtion of limits on high-vaue land with
relatively low-vaue buildings can be an issue
in agriculturd lending. The regulators have
made clear that Congress, in enacting the
1994 Reform Act, did not differentiate
agriculture from other types of lending, and
no exception by regulated lenders can be
made without legidative action.

The vaue of the land should be deducted
from the overdl vdue of the secured
property when caculaing the required limits.

(6) Buildingsin the Cour se of
Construction

When a dructure is to be built in an SFHA
that, when completed, will be a waled and
roofed building that will be digible for
coverage, flood insurance must be
purchased to provide coverage during the
congruction period. Therefore, when a
development or interim loan is made to
congtruct insurable improve-ments on land,
flood insurance coverage must  be
purchased. The only practicd way of
implementing the flood insurance coverage is

September 1999



Mandatory Purchase of Flood Insurance Guidelines

to require the purchase of the policy at the
time tha the development loan is made, to
become effective a the time the congtruction
phase is commenced, and in an amount to
meet the mandatory purchase requirement.

Materid to be used on a hbuilding in the
course of congtruction, but yet to be walled
and roofed, is digible for flood insurance,
subject to certain underwriting restrictions.
The NFIP, to the extent possible, conforms
its prectices with those of fire insurers by
providing insurance coverage that begins
during the period of time when congtruction
istaking place.

For new congruction in Regular Program
communities, the Elevation Certificate and
the premium will be based on an devation
figure derived from congtruction drawings.
However, the policy will not be renewed
until a new Elevation Certificate, based on
actud congruction, has been submitted.
Coverage under the policy becomes
available immediatdly when the condruction
darts, and is not delayed until the building
has reached aroofed and walled condition.

(7) Mobile Homes

The datute brings within its scope a loan
securing mobile homes that are, or will be,
located in an SFHA. The loan need not
include security in the red estate underlying
the mobile home in order for the mandatory
purchase provisons to apply. NFP
coverage is available only with respect to a
building or mobile home and not the land on
which the building or mobile home sts. A
chaitd mortgage on a mobile home will
trigger the mandatory purchase
requirements.
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The lending regulations and FEMA/FA use
the term “manufactured home’
interchangeably with “mobile home” FEMA
has defined this term in its regulations. See
44 CFR 59.1 (defining manufactured home),
44 CFR 61.13, and Appendix A to 44 CFR
part 61 (FEMA's standard insurance policy
defining  mobile home a meaning
manufactured home). To be digible for
coverage in an SFHA, a manufactured home
must be on a permanent foundation and meet
goecific  anchoring  requirements. A
manufactured home does not include a
recreationd vehicle.

The supplementary  information  that
accompanies the regulations acknowl-edges
that in some dtuations a lender may not
know where the manufactured/ mobile home
will be located until just prior to the time of
loan dlosing. The agencies will not apply the
borrower notice requirements to those
"home only" mobile home transactions that
close before the permanent location for the
mobile home is known. Clearly, a lender
cannot determine whether flood insurance is
required before the location of the mobile
home has been fixed. Upon learning the
location of the mobile home, the lender must
use its best efforts to determine whether the
mobile home is in an SFHA, natify the
borrower, and mandate the purchase of any
required flood insurance.

Although the Red Edae Settlement
Procedures Act (RESPA) does not require
escrowing on a loan where land is not
part of the security, the scope of the 1994
Reform Act incudes escrowing on a
designated loan secured by a mobile
home. Section 10 of RESPA, which
pertains to the escrow rules, only applies to
mobile homes that are aso secured by
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the real estate upon which they are Stuated;
however, the 1994 Reform Act is broader in
scope. A mobile home lender is required to
escrow even if the loan is on the mobile
home only.

A subgantid number of mobile homes have
the peril of flood included under a private
contract of insurance. A lender should
review the private flood insurance coverage
in light of the mandatory purchase and FIA
guiddines (see Section E5 of these
guiddines).

(8) Personal Property

As specified in 84012a(b)(1) of the 1994
Reform Act, contents coverage is not
required unless persona property, in
addition to a building, secures the loan. Since
resdentia mortgages rarely include persond
possessons as pat of the loan security,
lenders ae not required to compe
borrowers to purchase contents coverage.
When a commercid loan on a building
includes inventory and other trade or
business movable property as security for a
loan, that property must be covered by flood
insurance under contents coverage. On the
other hand, flood insurance is not required
for a loan financing inventory where the
secured collaterd is stored in a building
located in an SFHA and the building is not
security  for  the loan. Lenders are
encouraged to advise borrowers to include
contents coverage for persona property and
inventory when it is prudent to do so.

b. Underinsured Buildings

The 1994 Reform Act repealed Title 42 U.S.C.
84013(b)(6), which contained a statutory limit
for coverage required to be purchased. The Act
requires coverage that is "in an amount at least
equd to the outstanding principa baance of the
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loan or the maximum limit of coverage made
avaladle . . . " The maximum amounts
available are described in Section C.2.a above.
Loans that previoudy had principa baances at
the program limits may be found to be
underinsured because of the new cap on limits.
Lenders and servicers may adjust coverage
limits & policy renewd.

To address the underinsurance deficiency,
84012a(e) of the 1994 Reform Act specifies a
lender’'s notification and placement
requirements for a building covered by less
flood insurance than required by the Act. The
statute designates the same steps to be followed
in the event additiona insurance is required as
when no insurance exists. When a lender (or a
sarvicer acting on the lender's behalf) discovers
that a building used as security is not covered
by an adequate amount of flood insurance, it
must firgt provide notice and opportunity for the
borrower to obtain the necessary amount of
flood insurance. The lender then must purchase
flood insurance in the gppropriate amount on
the borrower's behdf if the borrower fails to
purchaseit.

¢. Home Equity and Second M ortgages

Food insurance is required on desgnated home
equity or second mortgage loans made by
regulated lenders if the loans are secured by a
building or a mobile home, regardiess of the lien
priority. Lenders aso need to be cognizant that
GSEs have specific provisions in their sdes
guides tha mandate flood insurance on
desgnated home equity and secondary
mortgages. The location of the secured
property, not the use of funds received on a
home equity or second mortgage, governs
whether flood coverage is required.

Even though home equity and second mortgage
loans are subordinate to a primary loan, the
terms of the mandatory purchase law apply with
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equa force. No matter what priority its loan
may be, alender remains subject to the various
provisons of the Act, including the natification,
Standard FHood Hazard Determination Form,
and force placement requirements. However, as
described in the waiting period section, the 30-
day delay in effective date has been deemed by
FIA not to gpply on home equity loans and
second mortgages. Coverage may go into effect
without awaiting period.

Subject to the limit on insurance available and
the requirement cap, a home equity lender must
protect its interests by having coverage in place
a the time the loan is extended. The lender
must make a determination about the flood
insurance requirement when the gpplication for
the loan is made If the fird mortgagee
otherwise complied with the mandatory
purchase requirements and no remapping has
occurred, then no new determination is needed
for the second mortgage or home equity loan.
Drawing againgt an gpproved line of credit does
not require further determinations to be made.

For loans with gpproved lines of credit to be
used in the future, it may be difficult to cdculate
the amount of insurance for the loan because
the borrower will be drawing down differing
amounts on the line of credit at different times.
In those instances where there is no policy on
the collaterd, the borrower mugt, a a minimum,
obtain a policy as a requirement for drawing on
the line For adminidrative convenience in
ensuring compliance with the requirements, a
lender may take the following dternaive
approaches:

Review its records periodicdly (at least
annudly) so that as draws are made against
the line or repayments made to the account,
the appropriate amount of insurance
coverage can be maintained; or
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Upon origination, require the purchase of
flood insurance for the tota amount of the
loan or the maximum amount of flood
insurance coverage avalable, whichever is
less.

If a secondary lienholder determines a firs
mortgagee has neglected to obtain flood
insurance coverage, it must be assured that
coverage is purchased on the entire outstanding
loan amount in order to comply with the 1994
Reform Act as wdll as to protect its priority as
to insurance proceeds. Smilaly, if the firs
mortgage has insufficient coverage, the
borrower must cure this deficiency by
purchasing additiona coverage aufficient to
protect dl outsanding loans. Apat from the
provisions of the 1973 Act, the lender can rely
on the hazard dause of the home equity or
second mortgage loan document in requiring
coverage in any underinsured Stuation.

Since only one NFIP policy can be issued on a
building, no matter how many loans exig, a
secondary  lienholder must  verify that any
required escrow  of premium is beng
undertaken by the primary lienholder (see the
escrow discusson  a Section  C.2.9).
Accordingly, the lienholder must coordinate
coverage through its borrower and the
insurance agent of record. A home equity and
secondary lienholder’s interest is accomplished
by endorsement to the policy.

Evidence of coverage can be confirmed by
receipt of an insurance certificate from the agent
or arevised declarations page from the insurer.
A secondary lienholder should ensure its
interest is protected by having its name appear
on the policy or by other gppropriate means. If
the existence of a home equity loan or a second
mortgagee is not made known to the insurer,
appropriate renewa notices may not be sent.
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The amdl loan exception of the 1994 Reform
Act only gpplies if the origina principa baance
is $5,000 or less, and under a repayment term
of 1 year. These criteria normally do not apply
to home equity loans.

d. Notification Requirements

Under the 1994 Reform Act, dl regulated
lenders and Federd agency lenders must
provide the following notices:

Notification to Borrower, otherwise known
as "Notice of Specid Hood Hazard and
Avalability of Feded Dissser Rdief
Assstance”

Noatification of Change of Servicer.

In addition, the lender should receive an
Expiration Notice from the insurer.  These
notices are discussed below in the order
presented (also see Appendix 4).

A lender dso must complete the Standard
Flood Hazard Determination Form (SFHDF)
(see Appendix 6) prior to concluding loan
processing.

(1) Notice of Special Flood Hazard and
Availability of Federal Disaster
Relief Assistance

Lenders mugt continue to notify only those
prospective borrowers whose loans secure a
building located in an SFHA.. The purpose of
the notice is to advise the borrower about
the Federd flood insurance coverage
requirements and whether Federal disaster
relief assgance is available in that location.
In the case of multiple applicants on a sngle
loan, each applicant should receive the
notice.

The notice can be accomplished using the
sample form attached to these guiddines as
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Appendix 4. The notice form can dso be
found as an appendix following the text of
each agency’ s regulations. Use of the sample
form is not mandatory. A lender will be
condgdered to be in compliance with the
notice requirement if the sample form is
used, or if the required language of the form
Is used in another format. A lender may
persondize and change the format of the
sample form, but must provide the borrower
with the minimum information contained in
the regulations.

The notice must be provided a reasonable
time before compleion of the loan
transaction to ensure that a flood insurance
determination is made as a condition of a
loan being closed. The regulations do not
edablish a fixed time period in which a
lender must provide the notice. Instead, they
date that what congdtitutes a reasonable time
will necessarily vary according to the circum-
gances of the particular transaction. The
agencies condder the giving of the notice 10
days prior to completion of the transaction
as a reasonable time interval. Completion
and ddivery of the notice within this time
period serves both to inform the borrower
and to protect the lender.

In lieu of giving direct notice, the law
provides tha a financd inditution may
obtain "adequate assurances' in writing, from
the "sdller or lessor” of the property, that the
borrower has been advised of dl required
information by the lender prior to settlement.
The burden of determining the flood status of
the property and providing notification
remains with the lender, whether the noticeis
handled directly by the lender or through
others.

The regulations track the 1994 Reform Act
by dso requiring a lender to extend this
notification to any servicer of the loan. A
lender must notify the servicer as promptly
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as possible after notifying the borrower, and
in any event not later than the time that loan
data such as hazard insurance and tax
information is transmitted to the servicer. The
notice may be provided in the same form as
the notice to the borrower. This provison
goplies even if the sarvicer is afiliated with
the lender.

The text of the Notice of Specid Flood
Hazard and Availability of Federd Disagter
Reief Assgtance mugt incdude the following:

A generd warning with respect to the
chance of flooding

A description of the mandatory purchase
requirements

An explanation of the digibility
requirements to receive disaster relief

A discusson of the availability of flood

coverage through:

- An insurance agent from the Direct
NFIP (NFIP Servicing Agent)

- AWYO insurer

- A private flood insurer.

The form dso references the review or
gppedl process through which a disputed
flood hazard determination may be jointly
submitted to FEMA for afina determination
on whether a building or mobile home is
located in an identified SFHA. The apped
process is explaned more fully in Section
B.le

Because the form is also used by lenders for
loans in nonparticipating com-munities, as
required by 84106(b), it is also designed to
advise borrowers whose property is located
in an SFHA in those communities where
NFP flood insurance is unavaldble. As
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stated earlier, a lender may choose to make
a conventiond loan in an SFHA in a
nonparticipating  community.  However,
government-guaranteed or insured loans
(eg., SBA, VA, and FHA loans) are not
permitted to be made in those communities.

The notice required by this provison is
different from the Uniform Resdentid
Appras Report form, which contains
questions on the location of a building
relative to the SFHA. The appraisa report
form is used by many lenders and Federd
entities, such as Fannie Mag, Freddie Mec,
HUD, and VA.

The regulations require the lender to retain a
record or evidence of the borrower's receipt
of the notice throughout the period the lender
owns the loan. This record can be the
borrower's datement or initids that the
notice was received directly, or the U.S.
Poga Service return receipt in ether hard
copy or dectronic format. The lender need
not retain a hard copy verson of the notice
to the borrower and loan servicer.

The gpplicability of this notice require-ment
to mobile homes is discussed in Section
C.2.a(7) of these guidelines,

(2) Natification of Change of Servicer

The 1994 Reform Act in 84104a(b)
mandates that, if the secured property is in
an SFHA, aregulated lender must notify the
Director of FEMA or the Director's
designee of the identity of the loan servicer
when a loan is made, increased, extended,
renewed, sold, or transferred. FEMA has
designated the various WY O insurers, or the
NFIPs__ Servicing Agent, as its
representatives to  receive the notice
regarding change of sarvicer.
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When apalicy isfirg written, the agent fulfills
the notice requirement by indicating on the
policy application the name of the mortgagee
who is to recelve notices. The obligation on
the part of the sdler of the loan to inform
FEMA'’s designee is dso triggered each time
the loan is assigned or transferred to another
lender or servicer. The notice is to be sent to
ether the WY O insurer (directly or through
the agent of record) or to the NFIP
Sarvicing Agent if that entity isthe insurer.

This notice requirement may be
accomplished by utilizing whatever dectronic
or hard copy format the parties generaly
use. The regulators acknowl-edge the use of
the RESPA Notice of Transfer of Servicing
form, designed to advise a borrower of the
replacing servicer's identity, as sufficient to
meet this requirement if it contans dl
relevant information.

The information needed by FEMA or its
desgneeincludes

Borrower’s name

Flood insurance policy number

Property address (including city and
state)

Name of lender or sarvicer making
notification

Name and address of new servicer
Name and telephone number of contact
person at new servicer.

The natification of the identity of the servicer
is in the nature of a "generd change
endorsement,” which is completed and
submitted to the WYO insurer or NFIP
Servicing Agent by the insurance agent of
record.

The law requires this notification to be sent
by the incumbent lender or servicer to the
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Director's designee not later than 60 days
after the effective date of such change. This
duty to natify is, in turn, passed dong to the
new (transferee) regulated lender or servicer
upon subsequent change of servicer.

This notice procedure accomplishes severa
objectives.

It makes the insurer aware of the identity
of the paty dedgnaed to receive
mailings such as the expiration and policy
renewd premium notice, which the 1994
Reform Act now requires the insurer to
mail 45 days prior to the anniversary
date.

It diminates any falure on the part of
subsequent lenders or servicers to notify
the insurance agent or insurer of a
change in a mortgagee (or sarvicer) in
order to enable renewa and/or
expiration notices to be sent to the
proper lender or servicer of the loan.

This new requirement is designed to
combat the high nonrenewd rate that
occurs after the first year of the loan. For
example, in the case where the insurance
payments are not escrowed, without the
updated information the mortgagee or
servicer would have no way of verifying
whether the borrower continued to
renew the policy or dlowed it to lapse.

The regulations make no provisons as to
recordkeeping of the change of servicer
form; however, the lender and servicer have
the burden to demondrate the notice was
given.

If one inditution acquires or merges with
another, the successor inditution must
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provide notice for the loans being serviced
by the dissppearing inditution if the
dissppearing inditution did not provide
notice prior to the effective date of the
acquisition or merger.

Although the statute requires the Director of
FEMA or the Director's designee to be
notified when servicing is trandferred, neither
the statute nor the regulations require notice
when aloan is pad off.

(3) Expiration Notice

The Reform Act (42 U.S.C. 4104a(c)) and
the SFIP both require the Director of FEMA
(regarding direct business) and the Director's
designee (i.e, a WYO carier on WYO
policies) to send a notice of the date of
expiraion of the policy contract. This
expiration notice must be sent by first class
mail to the insured, any known mortgagees,
sarvicer, and the owner of the property.
FEMA interprets the term "owner of the
property” as used in the gatute to mean the
party insuring the risk. An expiraion/reissue
notice is adso maled to the insurance
producer. The notice is to be sent not less
than 45 days prior to expiration to the last
known address of the recipients. The law
does not require proof of receipt of the
notice. The statutory notice provisons are in
addition to any applicable terms and
conditions found in the SHIP, as well as any
obligation found in the mortgage or lending
document between the debtor and creditor.

Under the provisions of the SFIP, the WY O
insurer and the NFIP Servicing Agent dso
must notify the lender, or servicer acting on
behdf of the lender, dong with the
borrower, when the insurance contract is
duefor renewd.
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Standard Flood Hazard
Determination Form

e.

Independent of the notice requirements, a
Separate provison was added in the 1994
Reform Act, 42 U.S.C. 84104b, that now
requires a lender to document a loan by
entering information on the newly developed
SFHDF. FEMA has developed a one-page
gandard form for recording the results of the
determination of whether a building or mobile
home is located in an SFHA. The authorizing
regulation is found a 44 CFR 865.16, and the
form is found in Appendix 6. The law requires
the form to be used for dl loans, not only those
for which the building or mobile home isin an
SFHA. The sx agencies joint find regulation
requires therr respective regulated lending
ingtitu-tions to use the SFHDF. In addition, the
Fannie Mae and Freddie Mac Sdller/Servicer
Guides (see Appendix 7) aso require use of the
SFHDF.

Lenders will use the SFHDF to document the
process of determining whether or not flood
insurance should be required in connection with
a given mortgage loan transaction, while
Federd banking entities will use it to monitor
compliance by lenders. The form will document
that a determination was made for a building or
mobile home, whether it is in or out of the
SFHA, whether flood insurance is required, and
whether Federd flood insurance is available.

(1) Determination Process

The lender can complete the form itsdf, or
use an outsde sarvice to track and andyze
the FIRM or FHBM. FEMA does not
perform individud property flood hazard
determinations. The lender must take the
repongbility for making determinations,
regardless of whether the
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lender actudly makes the determination
internaly or acquires determination services
from another source. The 1994 Reform Act
(42 U.S.C. 84104b(d)) statesthat the lender
may provide for the acquistion or
determination of flood hazard information to
be made by a person other than the lender
only to the extent such person guarantees the
accuracy of the information. Neither FEMA
nor the lending regulators have desgnated
standards for what congtitutes an adequate
guarantee of the information provided to
judtify reliance upon the data.

A previous determination may not be reused
when making a new loan. If the loan is not
new, i.e, if the transaction pertains to
increedng, extending, renewing, or
purchasing an exiging loan, the determination
can be reused if:

Itislessthan 7 yearsold.

No new or revised FIRM or FHBM
has been issued in the interim.

It was initidly recorded on the SFHDF
that became effective January 2, 1996.

The regulators will impose no regulatory
pendty if the prior determination meets the
above requirements. Once a new FIRM or
FHBM has been issued, a lender must use
the new map as a guide, and a new
determination is required. Any disputes that
aise between the lender and borrower
concerning the location of a building in
relation to an SFHA ae digible to be
reolved in accordance with the review
process as described in Section B.1.e.

If a borrower obtains a home equity or
second mortgege from its first mortgagee
that is secured by a secondary lien position,
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and provides evidence that adequate flood
insurance coverage is in place for dl loans,
the lender can rely upon the origind SFHDF
If no remapping has occurred.

(2) Ingtructionsfor Using the SFHDF

The reverse sde of the SFHDF has detailed,
section-by-section ingtructions on its use. A
separate SFHDF is required on loans on
adjacent properties. However, if a sngle
property contains multiple buildings, a listing
of buildings on the parcel can be attached to
the SFHDF. Only one building may be
insured under one NFIP policy. Each
building securing a loan must be covered by
a separate NFIP policy.

The SFHDF may be used in a printed,
computerized, or dectronic manner and must
be retained in ether hard copy or eectronic
format. FEMA has addressed the required
format of an dectronicadly mantained form in
itsregulation. It is FEMA’s position thet if an
eectronic format is used, the format and
exact layout of the SFHDF are not required,
but the fields and eements listed on the form
are required. Any eectronic format used by
lenders must contain dl mandatory fieds
indicated on the SFHDF.

The form need not be kept in the loan file,
but a lender is expected to be able to
retrieve the record within a reasonable time
period upon being requested by its Federd
supervisory agency. Lenders are neither
required to provide nor prohibited from
providing the WY O insurer, insurance agent,
or the borrower with a copy of the form.

Lenders and servicers are reminded that the

1994 Reform Act gives them the
responsibility of determining the flood
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zone location of each mortgaged building.
They cannot discharge the duty smply by
obtaining some form of sdf-certification or
assurance from the mortgagor-borrower that
the building is not in an SFHA. If the lender
wishes to change its origind determination of
the building's location based on information
submitted by the mortgagor, the
lender/servicer must convince itsdf thet its
origind determination was in error and make
any change based on its review of that new
information. A lender or servicer should not
amply accept unsubstantisted alegations,
from whatever source, about the building's
flood zone locaion. The ultimae
responghility for making such determinations
under the gtatute rests with the mortgagee,
not the mortgagor. Contested determinations
are subject to the review process described
in Section B.1.e of these guiddines.

f. Waiting Period and Exceptions

The 1994 Reform Act modifies the waiting
period required before an NFIP policy can go
into effect from 5 days to 30 days. This 30-day
wait is for "coverage under a new contract for
flood insurance® and "any modification to
coverage under an exiging flood insurance
contract." The express intent of Congress in
mandating a 30-day waiting period was to
prevent the purchase of flood insurance a times
of imminent flood loss. Therefore, unless an
exception gpplies, as described in the following
two subsections, a 30-day waiting period
applies.

(1) Coverage Obtained in Conjunction
With aLoan

Exceptions to the 30-day waiting period

aoply when coverage is placed in
conjunction with loan activity or the
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remapping of a community. The 1994
Reform Act (42 U.S.C. 4013(c)) contains
what is cdled the "initid purchasg’ provison,
which gates the 30-day waiting period does
not gopply to the following ingtances:

"The initid purchase of flood insurance .
.. when the purchase is in connection
with the making, increasing, extension, or
renewa of aloan, " or

"The initid purchase of flood insurance .

. pursuant to a [map] revison or
updating of floodplan areas of flood
zones' within a 1-year period.

The effective date of coverage is 12:01 am.
(locdl time) on the first calendar day after the
goplication date and the presentation of
payment of the premium.

It is Sgnificant to note that the first exception
described above to the 30-day waiting
period (when the initia purchase of flood
insurance is in connection with the making,
increasng, extenson, or renewa of aloan) is
much broader than it appears. Pursuant to
FIA Policy Issuance #5-98, effective
October 1, 1998 (see Appendix 8), the FIA
has interpreted the exception to the 30-day
wating period to goply in dtudions
pertaning to refinancing, placement of
second  mortgages, and  modification  of
existing mortgages. The Policy Issuance aso
gpplies to force placement, increased limits
a renewd, and map revisons. For adetailed
description of the waiting period rules, refer
to the FIA Policy Issuance.

(2) Assgnment of Policy
There is no waiting period when an exising

policy is assigned to a purchaser of
improved real edtate.
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Prior to the 1994 Reform Act, the
regulaions provided for no wait in the case
of atitle transfer, so long as the policy was
gpplied for and the premium was paid at or
prior to the time the title transfer or
assgnment of the policy occurred. Now,
unless there is an assgnment of the policy
from the sdler to the buyer where the
purchaser does not obtain a mortgage, a 30-
day wait is required by 42 U.SC.
84013c(1).

The SHIP form contans an assgnment
provison in the Generd Conditions and
Provisons Article, which dlows an
assgnment upon trander of title.

0. Escrow Requirements

The escrow requirement, Section 4012a(d), is
limited to instances where a lender establishes
an escrow account for a loan for another
purpose. If financid inditutions and ther
servicers require the escrow of taxes, insurance
premiums, or any other fees or charges for
covered loans, they must dso escrow for
premiums and fees for flood insurance.

(1) Real Estate Settlement Procedures
Act

The mandatory purchase law expressy
dates that escrow accounts established
under the 1973 Act are subject to the
escrow account provisions of Section 10
of the Red Edate Settlement Procedures
Act (RESPA) of 1974, which imposes
accounting and notice obligations on a
lender for consumer loans. However, in
the Supplementary Information section
of the find regulation, the agencies do
address differences between the scope of
coverage of the 1994 Reform Act and
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RESPA. They do not beieve the 1994
Reform Act is intended to impose the
particular requirements of Section 10 on
loans that are not subject to RESPA
genedly, for example, commercid loans
secured by resdentid  buildings. The
regulaions note that nothing in the legidative
history of the 1994 Reform Act suggests that
Congress meant to extend the scope of
Section 10 of RESPA in this way through
the enactment of the 1994 Reform Act.
Without specific direction from Congress,
the agencies do not believe that they have
the authority to expand RESPA's Section 10
coverage to loans that are not otherwise
subject to RESPA.

RESPA, which generdly limits the amount
that may be maintained in escrow accounts,
and requires notices containing escrow
account dtatements for those accounts,
goplies primarily to escrow of consumer
loans. Generdly, this means that only loans
on one to four-family dwellings will be
subject to the RESPA escrow rules. Loans
on multi-family dwelings of more than five
units are not covered by these requirements.
However, even though they do not have to
follow the RESPA escrow reguirements
con-tained in HUD’ s Regulation X, 24 CFR
3500.17, lenders must escrow premiums
and fees for any required flood insurance if
the lender requires escrow for other
purposes such as hazard insurance or taxes.

Therefore, other than for consumer mortgage
loans, escrow accounts need not comply
with the requirements of Section 10 of
RESPA. As the preamble to the joint fina
rule points out, however, regulated lending
inditutions must comply with the escrow
requirements contained in the 1994 Reform
Act; it is the method of escrowing that may
not be subject to Section 10 of RESPA.
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Although the escrow provison only gpplies
to resdentid loans, lenders are encouraged
to escrow on al loans, including those on
nonresidentia improved red edtate.

(2) Applicability

Unlike the RESPA escrow requirements, the
escrow of flood insurance includes not only
snglefamily buildings, but dso multi-family
properties containing five or more residentia
units. Consequently, escrow on certan
resdentid real edate is required, even
though the property may be secured under a
commercid or busness loan. The 1994
Reform Act's escrow provison gpplies to
both home mortgage loans and commercid
loans (induding, for example, mortgages on
goatment buildings or condruction loans
secured by residentid buildings), but only if
the lender requires the escrow of other
charges for those loans. The mandatory
purchase provisons make no digtinction
between dngle or multi-family dwellings or
owner or renter occupancy. The lender is to
congder the primary purpose of the building
in making its determination. For example, if a
building is a mixed-use property, i.e, pat
resdentia and part commercid, the primary
purpose of the building controls.

Escrowing on al mobile home designated
loans is required under the 1994 Reform
Act, even though RESPA only requires
ecrowing if the loan encompasses the land
upon which the home is Stuated.

The 1994 Reform Act's escrow provisons
goply to financid inditutions and their
sarvicers, but do not gpply to mortgage
company originators over whom a Federa
regulator has no jurisdiction.
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Regulators will examine the loan practices of
the lender to determine if the escrow is
required. If alender’s loan practices indicate
that escrow is normdly required and the loan
documents permit escrow accounts to be
established, the regulators presume that an
excrow account for flood insurance
premiums dso should be established in the
event flood insurance is mandated. Various
escrow-type accounts established for loans
involving multi-family properties that are
subgtantidly different in purpose from single-
family resdences (eg., interest reserve
accounts and compensating  baance
accounts) do not congtitute escrow accounts
under the mandatory purchase requirements.
If an escrow account is required, the law
requires it to be set up “in amanner sufficient
to make payment as due for the duration of
the loan.”

The flood escrow requirement facilitates the
lender making payments as due for the life of
the loan. In the past, a Sgnificant number of
lenders did not require escrowing of flood
insurance coverage, in those gtuations,
NFIP coverage was susceptible to lapse. As
gated in the committee report, the drafters
of the law were mindful that a mgor reason
for the lack of compliance with the NFIP
was that many homeowners, believing they
would not be flooded, smply stopped
paying premiums on ther flood insurance
policies.

The new escrow practices are designed to
balance the need to increase participation
with the dedre to prevent sgnificant new
burdens on lenders and borrowers.
Requiring lenders to escrow for flood
insurance  premiums IS expected to
ggnificantly improve paticipaion in the
NFIP.
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(3) Escrow Exclusions

Not al accounts established in connection
with a loan secured by resdentid buildings
are conddered to be escrow accounts that
would trigger the requirement for the escrow
of flood insurance premiums. The escrow
provison for flood insurance would not be
triggered in the following Stuations:

Voluntary escrowing for credit life
insurance

Establishing accounts in connection with
commercid loans for such items as
interest or maintenance reserves or
compensating baances.  Generdly,
accounts established in connection with
the underlying agreement between the
buyer and sdler, or that relate to the
commercid venture itself rather than to
the protection of the property, would
not trigger the escrow requirements for
flood insurance premiums.

Voluntary escrowing for other expenses
(escrow is not required, but established
at the borrower’s request)

Lender termination of an escrow account
for aloan.

h. For ce Placement

(1) Authority

Smilar to the reguirements concerning the
issuance of the various notices and escrow,
the 1994 Reform Act places respongbility to
force place on lenders as well as servicers.
The Act requires the force placement of
flood insurance if a servicer or lender
determines that the building securing the loan
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is not adequately insured. The 1994 Reform
Act aso grants gatutory authority to alender
or sarvicer to purchase flood insurance for
the building and charge a premium to the
borrower if the building isin an SFHA.

By enacting 42 U.S.C. 84012a€)(2),
Congress intended lenders to have clear
authority to force place; under certain
circumstances, they are obligated to force
place. The force placement of coverage is
designed for use a any time during the term
of a loan in uninsured and under-insured
gtudions, it is not intended for use at loan
origination. If a borrower refuses to obtain
flood coverage as a condition of obtaining a
loan, the loan is deficient and is not to be
made.

If a any time during the term of a covered
loan, the lender or servicer determines that
the building securing the loan is not covered
by flood insurance, or is covered by such
insurance in an amount less than that
required by law, the lender or servicer must
first notify the borrower of the need to carry
adequate flood insurance coverage. The law
does not specify the precise wording of this
notice, 0 lenders and servicers should give a
close reading to the statute and regulations
for guidance. The notice mugt date that the
borrower should, at the borrower's expense,
obtain flood insurance that is not less than
the amount required under the law.

If the borrower fails to purchase such flood
insurance  within 45 days after such
notification, the lender or sarvicer shdl
purchase the insurance on behdf of the
borrower and may charge the borrower for
the cost of premiums and fees incurred by
the lender or servicer. In an underinsured
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Stuation, when the borrower and the agent
of record refuse to cooperate with the new
lender, the loan should not be made. If the
loan has dready been extended, the lender
should exercise recourse as provided under
the terms of the loan document.

The 30-day waiting period enacted with the
1994 Reform Act does not apply to force-
placed policies; instead, the 45-day period
from time of notification thet a lender must
grant to a borrower to voluntarily obtain
coverage isthe only time delay that contrals.

The 1994 Reform Act (42 U.SC
84012(f)(6)), contains preemption lan-
guage dtating that the NFIP force placement
provisons prevall over date and loca law.
This wording is sgnificant because many of
the state laws that cover force placement are
vague and open to interpretation. In addition,
this subsection responds to those state laws
that prohibit or limit the forced placement, or
require the borrower's contractua agreement
in order to force place coverage.

(2) Applicability

The terms of the force placement law are
broader in scope than the escrow
requirement. Force placement applies to any
borrower of a desgnated loan, commercia
or resdentia, whether or not escrow of
expenses is required. On any type of force-
placed policies, a lender should keep
evidence of the determination of whether the
loan is in an SFHA, induding information
concerning the map panel and method by
which the determination was made.

Home equity and second mortgage loans
also are included under the requirement. A
secondary  lienholder that force places
coverage only to the extent of its loan will
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not protect its interest if a fird mortgagee
clams priority to any insurance proceeds.
Force placement by a second mortgagee will
require coordination with the firs mortgagee,
as well as with the insurance producer and
insurer on the first mortgage, if one exigts.

The 1994 Reform Act requires a designated
loan to be covered for its term, in an amount
a least equd to the outstanding principd
baance of the loan or the maximum limit of
coverage avalable. Although the 1994
Reform Act only requires the lender's
interest to be protected by flood insurance, a
lender may need to consider other factors,
such as Fannie Mae and Freddie Mac
requirements. Depending on the practice of
the mortgagee, the policy may not be
aufficient to protect the full equity amount
held in the property by the mortgagor in the
event of aloss. If the lender opts to protect
only its security in the loan, the amount of the
policy may be insufficient to cover the full
insurable vaue of the building.

The 1994 Reform Act requires a lender to
carry out the force placement as a matter of
law, independent of the contractud
provisons of the loan. Force placement is
not limited to those Stuations provided for
under the mandatory purchase law. Basic
loan documents provided by Fannie Mae
and Freddie Mac contain language that
permit a lender or servicer to force place if
necessary. The standard Fannie Mae and
Freddie Mac documents permit the lender or
servicer to add the force placement charges
to the principa amount of the [oan.

Force placement of flood insurance is
intended only as a last resort, and on
mortgages whose mortgagors have faled
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to respond to the notifications required by
the law.

The 1994 Reform Act provides that a lender
must inform its borrowers that they have a
"free choicg' of an insurer from whom to
purchase coverage (84104a(a)(3)(c)). That
free-choice purchase option dso appliesto a
lender when deding with force-placed
coverage. If, within 45 days from the notice,
a borrower fals to comply by voluntarily
obtaining coverage, alender or servicer must
gther:

Obtain an NFIP policy through aWYO
insurer that participates in the Mortgage
Portfolio Protection Program (MPPP),
or

Secure a Standard Flood Insurance
Policy through either a WY O insurer or
the NFIP Servicing Agent, or

Obtain flood coverage from a private
industry insurer if such coverage is
avalable.

(3) MPPP Method of Placement

Most loans in which flood insurance is force
placed must be processed with a limited
anmount of underwriting infor-mation.
Therefore, placement is appropriate through
the Mortgage Portfolio Protection Program
(MPPP), where only limited underwriting
infor-mation is required.

The MPPP is an optiona program designed
for lenders to force place flood insurance
coverage under the NFIP with WYO
insurers that have agreed to comply with the
requirements of the MPPP. The Direct
NFIP program does not offer the MPPP.
The procedure for using the MPPP has been
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added to the regulations at 44 CFR §62.23
subsection (L). Other aspects of the MPPP
can be found a Vol. 60, No. 167 of the
Federd Regigter
p. 44881 et. seq., a copy of which appears
in Appendix 9.

The MPPP is an annud policy and, dthough
it cannot be renewed, it can be rewritten
each year if the required procedures are
followed. The MPPP policy is rated based
on the FIRM or FHBM in force a the time
the policy is written. The rates dlowed to be
charged for force-placed policies are
consderably higher than those rates available
for voluntary policies because of the absence
of aly underwriting data Under this
program, the mortgagee obtains coverage
for itsdlf as well as the borrower; the NFIP
insurance policy is a dud interest policy,
whereby one contract covers both the
borrower and the lender.

The NFIP Flood Insurance Manual should
be consulted for additiona informeation about
using the MPPP to force place policies.

(4) Standard NFIP Policy

A lender adso may force place flood
insurance by purchasing a Standard FHood
Insurance Policy (SFIP) from either aWYO
insurer or the Direct NFIP program.

If alender opts to obtain coverage under an
SFIP, certain underwriting information must
be available to the agent in order to place the
policy. If adequate information is available,
the rates used to cdculate the premium will
be the same as used on the SFIP rather than
those used under the MPPP.

After the expiration of the 45-day waiting
period, if the lender has sufficient
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information to produce a palicy, it may place
a policy with an insurer through an agent of
its choice. This method of insuring the risk
does not entall the use of any specific notice
to the borrower.

(5) Private Flood Insurance

A lender has the option of force placing
flood insurance through a private (non-
WYO) insurer. Although very few carriers
are generdly willing to accept persond lines
flood risks, some insurers will sdectively
write the coverage. If private insurance is
avalable, the lender dso must consder
whether the policy, as wdl as the inurer, is
acceptable to its regulator by meeting the
criteria defined by the FIA. The FIA criteria
are fully described in Section E.5 of these
guidelines.

i. Exceptions
(1) State-Owned Property

If the security property is state-owned and
covered by adequate policies of sdf-
insurance, flood insurance is not required.
FEMA mantans a lig of daes with
adequate sdf-insurance programs.  This
exemption, by its terms, gpplies only to
state-owned property, and not county- or
city-owned property.

(2) Small Loan

Section 4012a(c)(2) provides an exemption
from the mandatory purchase requirements
for any loan made with an original
outstanding principa balance of $5,000 or
less, and with a repayment term of 1 year or
less. The dud criteria must be met in order
for this exemption to aoply. There is no
exemption for home equity or second
mortgage loans unless they meet these

exceptions.
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D. CONDOMINIUMS,
COOPERATIVES, AND
TIMESHARES

The mandatory purchase requirements apply
with equal force to condominium, cooperétive,
and timeshare units Placing and monitoring
coverage on units within a multi-unit building
present specid circumstances to lenders and
merit paticular trestment. Generdly, the
gpplicability of the mandatory purchase law can
be explaned through a review of how the
various NFIP palicies correspond to the forms
of ownership of common interest community
organizations, asfollows.

The Reddentid Condominium Building
Asociation Policy (RCBAP) applies to dll
high-rise and  low-rise  resdentid
condominium  buildings ad  some
timesharesin the Regular Program.

The General Property Policy applies to
cooperatives and some timeshares and
condominium buildings not digible for the
RCBAP.

The Dwelling Policy may be issued on an
individud unit.

For digibility requirements and limits available
on the various coverages under these policies,
refer to the Condominium section of the NFIP
Flood Insurance Manual. Also, see Appendix
10 for the NFIP's Policy Issuance regarding
this coverage.

1. Condominium Associations

Condominium association board members have
a fiduciary responghility to unit owners to
protect the common property by assuring that
appropriate insurance coverage isin place. This
respongbility often includes providing adequate
flood insurance to protect buildings located in
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SFHAS. A residentid condominium association
may purchase NFIP insurance coverage on a
resdentid building under the RCBAP. The
premium for the policy is usudly assessed as
part of the unit owner's association dues. A
condominium association may opt to purchase
flood coverage under the RCBAP, even though
individud owners may not have mortgages on
ther units.

a. Resdential Condominium Building
Association Policy (RCBAP)

The RCBAP is the policy specificaly designed
for condominium asociaions to  insure
resdentid condominium buildings. Under the
RCBAP, the asociation is aile to manage
flood insurance needs and by-law requirements
without relying on the actions of the unit
owners. The vauation of the property subject
to coverage is determined in accordance with
Section C.2 of these guidelines.

The Federa mandatory purchase laws apply
with equd force to condominium unit owners
and their lenders, but the practice of the lending
industry, as followed under the RCBAP, is to
defer to the association to ensure compliance.
A properly placed RCBAP is deemed to satisfy
the Reform Act's escrow  requirement.
Although the association does not bear
mortgage regpongbility on the individud units,
its interex gorings from the obligation to
mantan and repar the premises for the
community benefit and unit owners as tenantsin
common. A key feature of the condominium
insurance format is the separate ownership and
mortgaging of individua units, yet the insuring of
the building as awhole is with a policy issued to
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the association only. Because the RCBAP
provides flood insurance coverage protection
for both the unit and the common dements of
common buildings, the security interests of
individua unit owner mort-gagees should be
protected, so long as coverage amounts reflect
insurance to vaue, as with other forms of
property insurance.

A unit owner's mortgage lender has no direct
interest in an RCBAP and is not to be named
an additiona named insured.

(2) Evidence of Compliance

Upon the making, increesing, extending, or
renewing of a loan on the unit and as
frequently as required, a unit owner and the
insurance agent should advise the unit's
mortgagee of the RCBAP'S exigence to
ensure that a mortgagee is aware that the
mandated insurance requirement is being
met.

The unit owner or the producer may provide
the mortgagee evidence of the RCBAP by
supplying a copy of the declarations page
documenting the specific dollar amount of
coverage. If a unit owner's mortgagee
determines that the coverage purchased
under the RCBAP is inqufficient to mest the
mandatory purchase requirements, it can
request the borrower to ask the association
to carry adequate limits, or require purchase
of a separate unit owner's building coverage
policy. The assessment coverage under the
Dwdling Policy form will respond when
there is no RCBAP, or when the building
insured by the RCBAP is insured to 80
percent of the replacement cost and when a
loss exceeds this amount.
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(2) Coverage

Under an RCBAP, the entire building is
covered under one policy, including both
common and individudly owned building
eements within the unit, improvements within
the unit, and persona property owned in
common if contents coverage is carried. The
RCBAP does not protect the individud
owner from lossto persona property owned
exclusvey by the unit owner.

The NFIP prohibits duplication of NFIP
policies on the same risk. As described
below, both an association and a unit owner
may obtan NFIP coverage, but the unit
owner's coverage is proscribed in that it isin
excess of the asociation policy. The
RCBAP is primary in rdion to the unit
owner’s palicy.

(3) Policy Limits

The maximum amount of building coverage
that can be purchased on a high-rise or low-
rise condominium under the RCBAP is the
replacement cost value of the building or the
totd number of units in the condominium
building times $250,000, whichever is less.
The maximum alowable contents coverage
is the actud cash vdue of the commonly
owned contents up to a maximum of
$100,000 per building.

(4) Coinsurance Provision

The RCBAP encourages an association to
purchase coverage in an amount equa to at
least 80 percent of the replacement cost of
the building or to the maximum amount of
coverage available under the NFIP, in order
to avoid the coinsurance pendty. If tha
threshold is met, the NFIP agrees to pay
100 percent of all compensable partid losses
up to the limits of the policy minus any
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deductible. When an association carries
limits to full replacement cogt vaue, the unit
owner does not need to obtain supplemental
building coverage to cover a potentid
assessment in a tota loss dtuation. The
RCBAP s coinsurance provison requires a
condominium association to cary NFIP
coverage excdudvely to comply with the
insurance-to-vaue provisions.

Lenders must be aware of the coinsurance
clause that applies if the association has not
obtained appropriate coverage. To the
extent the association has not purchased
NFIP coverage in an amount equa to the
lesser of 80 percent or more of the full
replacement cogt of the building at the time
of loss, or the maximum amount of insurance
available under the NFIP, the insured will
not be reimbursed fully for a loss Building
coverage purchased under  individua
dwelling policies cannot be added to
RCBAP coverage in order to redize the 80
percent requirement. The amount of loss in
such a gtuaion will be determined in
accordance with the policy’s coinsurance
formula

b. Dwelling Policy

A unit owner can acquire supplementd building
coverage to the RCBAP by purchasng a unit
policy under a Dwelling Policy form that is
written in excess of the association palicy. The
policies are coordinated such that the Dweling
Policy purchased by the unit owner responds to
shortfals on building coverages pertaining ether
to improvements owned by the insured or to
assessments.

Assessment coverage, which is available under
the unit Dwdling Policy, goplies when the
building covered by the RCBAP is insured to
80 percent of replacement cost. The
assessment coverage under the Dweling Policy
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form will respond only to that part of aloss that
exceeds 80 percent of replacement cost.

This assessment coverage dso gpplies to
common eements of any other insured building
of the condominium association thet is insured
under the NFIP in an amount equa to the actua
cash vadue of the other insured building. Loss
payments, including assessment coverage,
cannot exceed the maximum building coverage
permitted for the building under the 1994
Reform Act. Assessment coverage also applies,
up to the building coverage limits of the
Dwdling Policy purchesed, when there is no
association policy (RCBAP).

Persond property owned by individud unit
owners mugt be insured under an individua unit
owner’s Dwdling Policy.

c. General Property Policy

To purchase coverage under the NFIP on a
nonresdentid  condominium  building, a
condominium associaion must use the Generd
Property Policy form. Both building and
contents coverages are available separatdly, in
amounts up to $500,000 per_nonresidentid
building. The nonresdentid unit owner dso may
purchase contents coverage using this policy.

In addition, a condominium asociaion must
use the Generd Propety Policy form to
purchase coverage on a reddentid building
located in a participating Emergency Program
community.

2. Cooper ative Associations

The NFIP offers coverage for cooperatives
through the Genera Property Policy form, with
a maximum amount of building coverage up to
$250,000 available to aresidentid cooperative.

The entity that owns the cooperdive, not the
various unit members, is the named insured. A
cooperative cannot be insured under the
RCBAP.

3. Timeshares

NFIP coverage of timeshares is directly related
to the jurisdiction’s property ownership rights,
as influenced by date law. The juridictions
generdly can be divided into two categories.

Fee or red-estate ownership
Non-fee interest, such asright-to-use.

Sates with fee ownership number dightly more
than half of the jurisdictions.

In a fee-ownership jurisdiction, a timeshare is
conddered dgmilar to a condominium.
Therefore, the RCBAP is the required policy
foom for reddentid timeshares if the risk
otherwise meets the underwriting requirements.
That is, a timeshare unit owner must hold an
interes amilar to that of a condominium unit
owner to be digible for coverage under the
RCBAP. If a timeshare is digble for an
RCBAP, it is precluded from being insured
under a Genera Property Policy. A fee
ownership timeshare requires coverage placed
through the timesharés association on the
RCBAP form. As with a condominium, lenders
may condder the RCBAP palicy, with the
association as the named insured, as complying
with the mandatory purchase requirements.

In a non-fee jurisdiction, the title remains with
the building owner who has the full insurable
interest in the red property, not with the unit
occupants. In this stuation, a General Property
Policy form must be used for the building. The
non-fee smple form of ownership isvery smilar
to a cooperative, where no deed is held by the
unit owner.
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4. Secondary Market

In their sdlling guides for purchase of mortgages
on condominium units, Fannie Mae and Freddie
Mac specificdly address the requirement of
property coverage. These GSEs aso recognize
flood coverage caried by the associaion as
complying with the mandatory purchase
requirements.

a. Fannie Mae

Fannie Mae will accept building coverage
provided under a Dwedling Policy form to
supplement inadequate coverage carried by an
asociaion if the association carries 80 percent
of replacement cost coverage on the
condominium. If a condominium asociaion
declines to carry any flood insurance coverage,
then each unit owner may purchase an
individua policy to comply with Fannie Mags
requirements. The Fannie Mae guide dso dates
that unless a higher maximum deductible amount
isrequired by state law, the maximum alowable
deductible is the higher of $1,000 or
1 percent of the face amount of the policy.

b. FreddieMac

Freddie Mac's guiddines are more redrictive
than those required by the datute; it will not
purchase loans on condominium units unless the
associion insures to full replacement vaue of
al improvements. The policy deductible cannot
exceed the higher of $1,000 or 1 percent of the
policy'sinsurance limits.

E. KEY PROVISIONS

The preceding sections of these guiddines
discuss specific provisions of the 1994 Reform
Act and regulaions as they agoply to an

individua borrower or policyholder. This
section describes how certain key provisions of
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the 1994 Reform Act are to be implemented
within the lending industry.

1. Tripwires
a. Loan Activity

As daed in the Congressond committee
report, Congress views the making, increasing,
extending, or renewing of aloan as a "tripwire"
for compliance with the flood insurance
purchase requirements. This tripwire occurs
most frequently upon loan origination, eg.,
when a lender knows or has reason to know
whether the mandatory purchase requirements
apply. Another trigger involves any Stuation that
dets a lender or servicer to a change in
circumstances, eg., a known map change, or
the receipt of a notice to pay the premium to
avoid policy expiration.

If aborrower executes a note on improved red
edate as collatera for a persond loan, and the
lender does not perfect a security interest or
mortgage in the building itsdf, the loan is not a
designated loan and, therefore, is not subject to
the mandatory purchase requirement.

b. Loan Transfer or Purchase

The trandfer or purchase of a loan among
regulated lenders or servicers does not
conditute the making of a loan, so it does not
trigger the mandatory purchase requirement.

It is the lending regulators pogtion that
deeming a loan purchase as a regulaory
tripwire could result in the impogtion of
duplicative and  potentidly  inconsgent
requirements on the sdler and purchaser of
loans sold in the secondary market. As a
condition of purchase, a loan purchaser may
require the sdler to determine whether the
building securing the loan is in an SFHA. The
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practice of requiring a sdler to make a
representation as to compliance with the
mandatory purchase requirements aso provides
additiona protection to a loan purchaser. This
representation is particularly important when the
loans are in communities that have SFHAS

However, the GSEs do require flood insurance
coverage on any loan transferred to or
purchased by them. In the Supplementary
Information section of the find regulations, the
Federd regulators note that both Fannie Mae
and Freddie Mac require their respective sdllers
and sarvicers to be in full compliance with the
flood insurance dautes. See Fannie Mae
Announcement No. 95-10 (June 8, 1995) and
Freddie Mac Bulletins No. 94-18 (December
8, 1994) and No. 95-3 (March 13, 1995),
included as Appendix 7.

Freddie Mac consdersits purchase of aloan as
sarving as atripwire, while Fannie Mag's guide
requires compliance with the mandatory
purchase requirements a the time of loan
origination. Consequently, an originaor or
intermediate holder of aloan will be constrained
in passng on a loan that does not meet the
criteria of the GSE sdles guides. An entity not
directly covered by the Reform Act, such as a
mortgage banker, will be indirectly required to
saisfy the dautory flood  insurance
requirements if it or any subsequent party
attempts to sdl mortgage loans to Fannie Mae
or Freddie Mac. An unregulated mortgage
bank that extends a designated loan without
flood insurance will be unable to pass that loan
on to the GSE market.

In addition, athough a conventiond loan may
be extended in a nonparticipating community, a
lender may find it cannot pass the loan onto
Fannie Mae and Freddie Mac. The GSEs have
restated they will not buy mortgages secured by
properties in nonparticipating communities if

they are located in an SFHA. However, they
will accept loans in nonparticipating communi-
ties tha have not been mapped. The qudity
control measures ingtituted by the GSES st the
gandard for the industry, even for transactions
to private investors who are outside the GSE
market.

When aty loan is sold and sevicing is
transferred to the new servicer, notice of the
identity of the new servicer must be provided to
FEMA'’s desgnee.

c. Portfolio Review

A look-back or retroactive loan portfolio
review, as wdl as a review made on a
progoective bass, which may disclose
uninsured risks, is encouraged but not required
by the law. The 1994 Reform Act contains no
express or implied language that obligates a
regulated lender to review its portfolio of
exiging loans. Under GSE criteria, a lender or
sarvicer is required to monitor loans sold to the
GSE.

The 1994 Reform Act encourages lenders and
servicers to develop policies and procedures to
ensure that, when a determination has been
meade that a building securing aloan islocated in
an SFHA, coverage is obtained, or, if
necessary, force placed. The lender or servicer
aso must ensure that a policy does not lapse
after it has been placed at loan origination.

FEMA/FIA encourages a mortgagee or
savicer to require the purchese of flood
insurance at any time during the term of the loan
when the lender determines that the building or
mobile home is located in an SFHA. This
postion is intended to ensure that buildings
located in SFHAs ae covered by flood
insurance, regardless of whether the area is
desgnated as an SFHA by the Director of
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FEMA before or after the loan is originated.
For example, when a community or area is
remapped by FEMA, buildings that were not
located in an SFHA a the time the mortgage
was made may later be identified to be in an
SFHA.

A lender is notified of remagpping through
publication in the Federd Regiser of map
change information pertaining to an individua
community, or through a compendium thet lists
dl changes during a specific time period.
FEMA a0 offers a subscription service (for a
feg) that provides information on map changes
every 2 weeks. Some flood zone determination
companies provide the service of monitoring
map changes that influence the status of loans.

Apat from the requirements mandated on
origination of a loan, a regulated lender need
only review and take action on any part of its
exiging portfolio, i.e., "look forward,” for safety
and soundness purposes, or if it knows or has
reason to know of the need for NFIP coverage.
However, scheduled periodic reviews that track
the need for flood insurance on loan portfolios
are encouraged. The 1994 Reform Act does
require lenders to check the status of security
property for loans when triggered by the
datutory tripwires. But the Reform Act did not
add remappings to the list of statutory tripwires.
Nether the Reform Act nor the agencies
regulaions require lenders to monitor for map
changes.

The GSE sdes guides have broader
requirements than the 1994 Reform Act in
requiring lenders to continualy monitor map
changes and changes in community status under
the program.

2. Safety and Soundness

Federd lending regulators view adequate flood
insurance coverage as an important factor in
measuring the safety and soundness of alending
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indtitution that extends loans in a-risk aress.
The exigence of flood insurance is a component
of prudent underwriting and protects the
lender's ongoing interest in its collaterd. Each
lender mugt talor its flood insurance risk
management procedures to suit its particular
crcumdances. The Federa  regulators
encourage lenders to evauate and modify their
flood insurance programs as needed to comport
with both the mandatory purchase requirements
and principles of safe and sound banking that
may be unique to a particular lender.

A lender's flood insurance needs vary widely

depending on lending concentrations within the
geographic aress it serves. For example, a high

prevdence of loans in an SFHA requires
paticular  vigilance. Inditutions that are
sgnificantly exposed to the risks for which flood

insurance is desgned to compensate should

determine the adequacy of flood insurance
coverage by conducting periodic reviews, or

reviews triggered by remgpping of aess
represented in their loan portfolio. Accordingly,

a magp change in a community that contains a
sgnificant number of loansin an SFHA meritsa
heightened andysis. The same principle gpplies
to a regulated lender’s purchase or transfer of

exiging loans in a community contaning a
specid flood hazard.

In nonparticipating communities, lenders should
have procedures in place to ensure tha loans
on properties in SFHASs where flood insurance
is not available do not condtitute a large portion
of the indtitution’s loan portfolio.

3. Table Funding

The regulations generdly follow the RESPA
definition in which table funding is defined as a
stlement a which a loan is funded by a
contemporaneous advance of loan funds and an
assgnment of the loan to the person advancing
the funds. The typica table-funded transaction
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should be considered a loan made, rather than
purchased, by the entity that actudly supplies
the funds, and thus is subject to the mandatory
purchase requirements.

Table funding is a mechanism used in the
"wholesde€' mortgage lending industry for
utilizing mortgage brokers in the production of
mortgage loans. The brokers who originate the
loans are independent contractors not subject
to Federa regulatory supervison.

In the typicd table funding Stuation, the party
providing the funding reviews and approves the
credit standing of the borrower and issues a
commitment to the broker or dedler to purchase
the loan a the time the loan is originated.
Frequently, al loan documentation and other
gatutorily man-dated notices are supplied by
the party providing the funding, rather than the
broker or deder. The funding party provides
the origind funding "a the table' when the
broker or dealer and the borrower close the
loan. Concurrent with the loan closng, the
funding party acquires the loan from the broker
or deder. Wholesale lenders provide the funds
for loan closings and acquire the resulting loans,
which they sdl into the secondary market.
Mortgage brokers receive compensation for
surrendering the servicing income stream.

Under the regulations, lenders who provide
table funding to close loans originated by
mortgage brokers or mobile home dedlers, such
as described above, are deemed to be making,
not purchasing, loans for purposes of the flood
insurance requirements. Consequently,
mortgage brokers are not obligated to comply
with the 1994 Reform Act in these types of
transactions. However, if any mortgage brokers
are involved in the processing and underwriting
of the &pplicaion, the lender should
contractualy delegate to them the responsbility
to comply with the various notice, form, and
purchase requirements of the 1973 Act, thereby

a7

diminaing awy dupliction of flood

determinations and borrower notices.
4. Impact on Servicers

The 1994 Reform Act addresses the role of
sarvicers by sanctioning NFIP-related activities
conducted on behdf of regulated lenders.

A sarvicer, as broadly defined in the 1994
Reform Act (42 U.S.C 84003(a)(11) and
84121(a)(11), may be a regulated lender or a
private entity assging a lender as an
independent contractor. The provisons of the
1994 Reform Act gply to dl banking
ingtitutions subsdiaries and  savice
corporations. If a servicer is a subsdiary of a
regulated lender, it is included under the
purview of the 1994 Reform Act. As discussed
in Section C of these guidelines, the activities
that apply to servicers include escrow, force
placement, and zone determination, as well as
the submisson and recept of notices A
sarvicer isdirectly involved in NFIP activities as
a recipient of notices such as a copy of the
borrower's Notice of Specid Flood Hazard
and Avalability of Federd Dissster Rdief
Assgance from the lender and the expiration
notice from the insurer.

The regulations that address a servicer's
activities treat loan servicers as acting on behdf
of regulated lending inditutions. Under the
regulations, loan servicers ae to be hdd
answerable for ther actions to the lender by
means of contract. A lender thus may fulfill its
duties under the 1994 Reform Act by imposing
its responghilities on the servicer under a loan
service agreement. Accordingly, lenders should
indude in ther loan savicng agreements
language enauring thet the servicer will fulfill
Federd insurance requirements for escrow,
force placement, flood hazard determinations,
and the various notices, with conditions for
recourse. The Federa regulations dtate that
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where deficiencies are found in exising loan
sarvicing contracts, lenders should revise these
agreements to provide for the loan servicer to
fulfill Federa flood insurance requirements. It
would aso be prudent to monitor the activity of
servicing agents.

The mandatory purchase provisons do not
goply directly to loan originators that are not
banking indtitutions or to servicers that are not
acting on behdf of a banking inditution.
However, these non-bank originators and
sarvicers must see to it that loans they sdl or
sarvice for a GSE meet the requirements of the
1994 Reform Act. Non-bank (e.g., mortgage
broker), nonconforming loan lenders who do
not originate for GSEs do not come under the
authority of the Reform Act.

5. Private Flood I nsurance

As part of the notification procedure in making
a loan, lenders mugt inform prospective
borrowers of the availability of coverage from
private insurers as well as NFIP coverage.
However, FIA recognizes the limited availability
of flood insurance from the private insurance
market.

A lender must condder the suitability of private
flood insurance policdes only when the
mandatory purchase law applies. If NFIP
coverage is not avalable in a paticular
community, or if therisk is otherwise not digible
for NFIP coverage, eg., in a nonparticipating
community or CBRA aea, private flood
coverage is an dternative. A lender has more
discretion in sdecting private flood coverage
when NFIP coverageis not available.

When private flood coverage is beng

congdered in lieu of a WYO or Direct NFIP
policy, alender is advised to review the FIA's
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criteria for the private insurer and the form of
coverage. Specificdly:

(@ Theinsurer should be licensed, admitted, or
otherwise gpproved to do business in the
jurisdiction where the building is located, by
the insurance regulator of that jurisdiction,
except asindicated in (b) below.

(b) In the case of nonresdentid commercid
property insurance issued under a policy of
difference in conditions, multiple peril, dl
risk, or other blanket coverage, it should be
aufficient if the insurer is recognized, or not
disapproved, as a surplus lines insurer by
the insurance regulator of the jurisdiction
where the building is located.

(c) The private flood insurance policy should
include a requirement for the insurer to give
45 days written notice of cancellation or
non-renewd to the insured with respect to
the flood insurance coverage. The policy
should dso date that, to be effective, such
notice must be mailed to both the insured
and the lender or Federd agency lender,
and mug include information about the
avalability of flood insurance coverage
under the NFIP.

(d) The policy should guarantee that the flood
insurance coverage, consdering
deductibles, exclusons, and conditions
offered by the insurer, is at least as broad
as the coverage under the NFIP policies.

(e) Lenders should satisfy themselves that a
mortgage interest clause Smilar to that
contained in NFIP palicies is contained in

the policy.

An insurance policy that meets dl of the above
criteria  meets the insurance  purchase
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requirements of the 1994 Reform Act (42
U.S.C. 84012a). To the extent that the policy
differs from the NFIP policy, the differences
should be carefully examined before the policy
is accepted as sufficient protection under the
1994 Reform Act.

The FIA notice that contains the criteria for
non-NFIP underwritten coverage can be found
in Appendix 11.

6. Regulatory Overview

The 1994 Reform Act expressy incorporates
new regulaory sanctions into the law and
indirectly influences the potentid for civil
ligbility. This subsection addresses the
regulatory examinations and adminidrative
sanctions, while Subsection E.7 deds with the
issue of avil law lighility.

a. Regulatory Examinations

As part of the 1994 Reform Act, Congress
edtablished a task force charged with studying
the extent to which the Federa regulatory
agencies and the secondary market enforce the
1994 Reform Act. The agencies are required to
report their findings to Congress. Accordingly,
lenders and servicers can continue to expect
ondgte examination by the regulaory entity
primarily respongble for the supervison of the
inditution as pat of thar compliance
examinations Smilaly, the GSEs will be
reviewed by their oversaght agency and must
conduct a review of thar sdles The
examinaion procedures may include reviewing
asampling of loan files

The examings may peform the following
activities.

Review an inditution's practices deding
with flood insurance, including a suiteble
flood zone determination procedure that
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includes monitoring renewad of coverage
and recordkeeping evidencing compliance.

Ask for proof of the submisson of the
Notice to Borrower form.

Observe whether the timing require-ments
of the various notices have been met.

Verify tha the proper amount of coverage
was placed in effect a the time of
origingtion and remains in force throughout
the renewa periods, with the lender shown
as the mortgagee or loss payee on the

policy.

Check that the lender follows appropriate
procedures when an area is reclassfied
because of amap revison.

Confirm that a lender or servicer exercises
force placement if there is failure to escrow
or to continue apalicy in effect.

The regulatory examinaions will be talored to
the activities of the ingtitution under review. For
example, if an inditution purchases sarvicing
rights, the examination probably will include a
review of the contractua obligations placed on
the inditution by the owner of the loans
Smilarly, if the inditution utilizes a third party to
sarvice loans, the contract with the third party
may be reviewed to ascertain that the flood
insurance requirements are identified and the
compliance respons-bilities are  adequately
addressed. If the indtitution transfers servicing of
loans to ancther sarvicer, it must show it
provided notice of the new servicer’s identity to
the FEMA designee within the prescribed
timeframe.

If the inditution utilizes a third party to perform
flood zone determinations, it can expect a
review of its contractua provisonsto verify that
compliance requirements are identified and
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covered, including the extent of the third party’s
guarantee of work.

Reevant pats of the Feded Financid
Indtitutions Examination Council’'s (FFIEC)
Examination Policies and Procedures can be
found in Appendix 12.

b. Regulatory Penalties

Under the 1994 Reform Act, Congress for the
fird time desgnated a specific range of
regulatory civil pendties that may be imposed
adminigratively when it is found that a "pattern
or practice of committing violations' has
occurred.

The new law does provide pendlties related to
covered loans on which alender fallsto:

Pace insurance,
Escrow flood premium on gpplicable loans,

Provide notice requirements pertaining to
involved loans, or

Force place the insurance

in such a way that conditutes a "pattern or
practice of committing violations' giving rise to
an assessable event, 42 U.S.C. 84012a(f) and
(9). Smilar provisons exis with respect to
GSEs.

The individua pendty amount is $350 per

violaion, while the aggregate amount of
pendties per year that may be assessed
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agang each inditution may reach $100,000.
Pendties assessed will be deposited in the
National FHood Mitigation Fund created by the
1994 Reform Act (42 U.S.C. 84104d). Other
remedid sanctions condst of unsatisfactory
bank ratings, memoranda of understanding, and
ultimately, cease and desist orders being issued
agang lending inditutions. In coordination with
the FFIEC, the regulatory oversight agencies
have amended their uniform rules of practice
and procedures to include action taken on the
pendty sanctions provisions of the Reform Act.

7. Civil Liability

In legd actions where aggrieved borrowers
have indtituted actions againg lenders for falure
to obtain flood insurance coverage, the courts
have sated that the mandatory purchase and
notice satutes are designed for regulaory
purposes to strengthen the NFIP.

The court rulings have concluded that the
datute and lender regulations are not intended
to make "incidentad beneficiaries’ of aggrieved
borrowers who find themselves without NFIP
coverage on flood-damaged structures located
in an SFHA. In the padt, the courts have ruled
that the mandatory purchase dtatute grants no
“implied private cause of action” on behdf of
borrowers, enabling them to automaticaly
recover based on the falure of a lender to
comply with the 1973 Act. Courts have agreed
with the lenders that the intent of the law is to
promote sound land use management and
lessen the payments made from the Federd
Treasury for disaster assstance, as well as to
protect the lenders themsalves.





